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MEMBERSHIP 


‘ The Executive Committee in January approved the organ- 
. ization and Plan of the Membership Committee. That 
Committee is now composed of one member from each of the 
eleven membership districts into which the states and territo- 
7 ries have been divided, together with the former Presidents 
e of the Association, who are acting as an Advisory Committee. 
The organization provides for District Directors, State 
Directors and County Advisers, thus covering the field fully. 
County Advisers are entrusted with the important task of 
| preparing a list of members of the bar in their counties who 
| would be desirable recruits and, after the names receive the 
proper approval, of securing their applications. The project 
| is important and will no doubt enlist the enthusiastic co- 
| operation of the members of the Association. 
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W illia H t, the newl ppointed Chief Jus- 
e of the nit tes, took the oath of office in 
hingto1 LL nple but supremely 
portant cer took plac e in the office of At- 
ney General isherty The oath was admin- 
stered by Just ling of the District Supreme 
urt, in tl ibsence from the city of the Justices 
the U. S. Su Court. Chief Justice Taft's 
ther, Henry W t, of New York, was present. 
mmediately after taking the oath the new Chief 
ce wen e House pay his respects 
reside g. This appointment is naturally 
most import t recent event from the standpoint 
the lega An apy ition of the new 
ef Justi ed in this issu 


Tribute to the Late President Blount 


Deserved tt s paid to the life and services 











the late \ m A. Bloun# of the 
erican Ba nina g editorial in 
Minneapolis Morning Tribune of June 21. Mr. 
me G. Brow l ¢ itive manager of 
hat newspaper 1 ponsible for the editorial. Mr. 
rown is wel fied to judge of the merits of 
lic spirited to the American Bar Associa- 
n. He la icuous and highly 
ective part 1 mpaigi uinst the recall of 
Judge s and | sions Follov ng 1s the edi- 
lal 
In the cl , f his year’s serv as president 
the Amer rz iation, William A. Blount, ef 
Pensacola, Flor last Wedr at the Johns 
pkins Hospit timore, Maryland. Well known in 
Minnesota t vyer this state who had the 
rivileg ny years of 
ervice with t merican Bar Ass tion, Mr. Blount 


1 


was a repr ta : il iv r lis death de- 
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American Bar of a member of the highest 


prives the 


standing in character and efficiency. 

He prepared for his profession at the University of 
Georgia, where he graduated with the highest honors, 
both in the Bachelor of Arts course and in law. In his 
own state of Florida he was pre-eminently the leader of 
the bar. He was a member of the Florida Constitutional 
Convention of 1885, and chairman of many state commis- 
sions from time to time to revise the statutes of his state 
and to simplify the system of pleading and practice in 
Florida courts. 

He was for years a Florida member of the National 
Conference of Commissioners on Uniform State Laws 
and was responsible, perhaps more than any other one 
lawyer, for the preparation and adoption by the various 
states of uniform state legislation upon commercial and 
other subjects, and thereby the elimination of unnecessary 
conflict of laws as to rights or remedies in business and 
other matters which involve inter-state relations. He 
attained a deserved leadership in the deliberations of the 
American Bar Association and of the National Conference 
of Commissioners on Uniform State Laws, of which 
latter he was president during the two years preceding 
his election, in 1920, as president of the American Bar 
Association. 

While Mr. Blount’s success in his profession gave 
him pre-eminence as a practitioner, his great accomplish- 
ments were through his constructive work in connection 
with the building up of the legal systems of his own 
state and of the nation. 

In both phases of his activities he was always a 
thorough student and showed up at the critical moment 
with the utmost preparation. He presented his points 
with such clearness and incisiveness of statement and in 
such logical form as to compel conviction. He was always 
considerate of the opinion of others and judicial in his 
approach to and consideration of any subject. He was a 
high class Southern gentleman, genial, lovable, a loyal 
friend and inspired in others the utmost friendship and 


respect. 

The news of his sudden death, in this, the seventieth 
year of his life, will be a great shock to thousands of 
American lawyers who had the privilege of his acquaint- 
ance. 








Reduced Fares for Annual Meeting 


Members who expect to attend the annual meeting 
of the Association should note carefully the dates on 


which tickets are on sale in their territory. These are 
given below. They should also reme mber to ask for a 
certificate—not a receipt—at time of purchase, and to 


present it to the endorsing officer, W. Thomas Kemp 
immediately on their arrival at Cincinnati, in order to 


secure a half fare rate on the return trip. Members in 


New England Passenger Association territory and 
certain parts of the Trans-Continental Passenger As- 
sociation territory, in which no fare concession is 


made, should read carefully the method by which they 
may secure a reduc 
Central Passenger 

23 and 24 and August 27 


tion 


Ass 1aiton 


on August 
This territory 


territory 
) 


to September 2. 


extends from Chicago, St. Louis and Cairo, to Buffalo 
and Pittsburgh, including the territory north of the Ohio 
River and extending as far north as the lower Peninsula 





of Michigan, inclusive 

Trunk Line Association territory, August 22 and 23 
and August 27 to September 2. This covers the territory 
east of Buffalo and p ittsburgh, and north of the Potomac 
River, but not including the New England States. 

Southeastern Passenger Association territory, August 
22, 23, 24 and August 27 to September 2. This covers 
all of the states east of the Mississippi river and south 
of the Ohio and Potom ic Rivers 

Southwestern Passenger Ass tion territory, August 
23, 24 and August 27 to Sept er 2 from Arkansas 
and Louisiana; and August 22 24 and August 27 
to 31 from other points. This territory covers Texas 
and other southwestern states west of the Mississippi 
River. 

Western Passenger Associati territory, August 23, 


5 


24 and August 27 to September 2, from Illinois, St. Louis, 
Hannibal, Mo., and Keokuk, Iowa; also August 22, 23, 24 
and August 27 to 31 from other points in Western Pas- 
senger Association territory. This territory extends from 
Chicago and St. Louis as far west as the eastern boun 


a, Oregon and Washington. 
Association territory, 

}0 from Oregon (ex- 
entire state of Wash- 
Northern Railway 


dary line of California, Nevad 
Trans-Continental Passenger 
August 21, 22, 23 and August 26 to 
cept points south of Portland), th 
ington, and from points on the Great 
located in British Columbia. 
From California and other 
from which certificate plan concessi 
members can avail themselves of round trip tickets on 
sale to Chicago and St. Louis, and at the latter points 
purchase one-way tickets to Cincinnati, at the same time 
asking for a certificate; full information as to detail fares 


Pacific Coast stations 
ns are not applicable 


and governing conditions can be obtained from Pacific 
Coast ticket agents. 

The Trans-Continental Passenger Association terri 
tory covers traffic from Pacific Coast States. 

‘ New England Passenger Association territory, which 


includes the New England States, has no arrangement for 
reduced fares. However, members in those States can 
purchase a ticket the nearest point in Trunk Line 
Association territory, and there purchase a ticket, on the 
above selling dates, to Cincinnati and secure a certificate 
which, when validated, entitles the holder to half fare on 


to 


the return trip to the point in Trunk Line territory. 
Ticket agents in New England can advise members as to 
the best points outside of New England Association ter- 
ritory at which to parcha se tickets and secure certificates. 


Death of Mr. James D. ‘Maher 


The death of Mr. James D. Maher, clerk of 
the Supreme Court of the United States, following 


so closely upon that of Mr. Chief Justice White, was 
a great shock to his many friends, included among 
whom are the leading members of the legal profession 
throughout the country. Mr. Maher had been iden- 
tified with the clerk’s office his boyhood, and 
his thorough and accu knowledge of all matters 
of practice and procedure, bined with his lovable 
personality, unfailing courtesy, and readiness to re- 


since 
rate 


con 
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spond to requests made of him, won 


the respect but the sincere love of all 


business before the court, to whom 


with it a sense of personal loss. His 


of his important duties was such as 


pleasure to transact business with hi 


associates in the office, whose loyalt 
he greatly appreciated, we extend a 
sincere sympathy. 

The great esteem in which he 
court was well expressed in the 
Mr. Justice McKenna—The W 
porter (June 12). 
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Carnegie Foundation Bulletin 


Announcement 
of Bulletin Number Fifteen, entitled ‘ 
Public 
Development and Principal Contemy 
of Legal Education in the United 
Account of Conditions in England 
Alfred Zantzinger Reed; 
excluding Appendix and Index. Ow 
culties, the precise date of publicatio 
set, but it is expected to be not later t 

This volume an outcome 
education and cognate problems, or! 
at the request of the Committee 
of the American Bar 
will be glad to distribute copies gratu 
the Association, on written 


vo 


is 


Association 


bers ot 


is made of the e 


Profession of the Law;” subt 


Cat 


420 pages 


>) 


Division of Educational Enquiry, 522 


New York City. 


Tributes to the Late Chief Justice 


Tributes to the late Chief Ju 


press and public have been numerou 


They range from keen appreciation 
ability to a note of affection for 

sonality. That of Mr. 
Associate Justice, from the Ben 
highly impressive. The Memorial 


exer¢ 


Justice Mc] 


rooms of the Louisiana Supreme Cou 


26 were also striking 
attracted by 
a recent ed 


leans on May 
are not generally 
great jurists,” 
York Herald, 
White the man outshone t 
side of him was attractive as 
was admirable. The benevolence, th 
the gentle nature, all the traits 
deared statesmen of the McKinl« 
icans were present in the great man 


th e 
says itor 
he 


as 


; 
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speaking of his perso! 


Judg 
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typ 





SIGNED ARTICLES 
object of the AMERI 

AL is to afford a 

of members of th 
tance, and as tl 
in order 
may 
assume 1 
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Iree expression 


ters of impor 
opinion is necessary 
aspects of such matters 


editors of this JouRNAL 


for the opinions in signed articles, 
extent of expressing the view, by 


publication, that the subject treate 


merits attention 
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SOME LEGAL PHASES OF THE WAR‘ 


niscences of Legislative Steps Taken to Overcome Our Legal Unpreparedness at 
rl 4 I . ; 
Methods of 


Out- 


Dealing With Contracts, 


Conscientious Objectors and Other Problems 
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PRES] I lies and Gentlemen of the 
at who have been separated 
fron +h, ‘ +1 - ino for a longer 


hie Ci Ca i Ol 


‘ 1 
+} 14 ‘ wi 
ul ( Wil 


ich a man 


$101 is is not a time 
reminiscence, and yet ] 
that, fascinating and 
Washington were, dramatic 
bsorbing as 
re | n no moment 
\ had leave 
’s flight to 
I have not held 
for the rk I have had 
da | should be 
unfinished 
re many years 
» generously 

it pregession. 
s to have declined 
came | 
feared 


hen it 
Mi nd Mr. S in that I 
ld not p1 idress worthy of the occa- 
five rather 

uld not have 
rds which in 
1 which he gets 
done 
So | 


( I o! 


when t movers have 

. ; may be 
1 if ming 1 t merely an « rt on my part to 
I S in war 
iniscence, spontaneously gath- 
‘ - \ l come. 
eae ecause | k such forbearance 

peer 1 1 cal somewhat 


trys . 
v ing to 
Ww ip’ 


. e { 
itters trol ‘ ery other 


1,4 


is perhaps no single dil 


coun- 
ference 
trv as great as the atti 
ward r and prepara- 
the belief out ourselves 
that our 


pure. 


people; we know 
‘ATT ae ¢ ¢ * : a tive virtue with us, or 
exploiting a virgin 
irc re still unex- 
ve have not 

whether any of 

reg ird our- 

‘Ives a { have no aggressive intentions 
ward suv ind who are slow to. believe 
ti ns toward us. 
government 








Newton D. Baker at a meeting of 
1921, in response 
Sullivar f the Association wel- 
and place at 






War ¢ s i me 












By Newton D. BAKER 


ar and Member of Cleveland, O., Bar 


as many older governments are organized. In some 
ways the British Government, for instance, is more 
nearly a trading corporation than it is an agency of 
government as we understand it. Practically every 
function of the British Government is organized for 
and associated directly with expansion of the trade of 
the Empire, and all questions of foreign and domestic 
policy are considered by the governing agencies of the 
British Empire from the point of view of their effect 
upon British trade. 

Our Government, on the other hand, is 
structed in harmony with that ancient maxim of po- 
litical philosophers—that the least government is the 
best government. We are fond of saying to ourselves 
that we want more business in government and less 
government in business, and therefore we have al- 
lowed trade and the other international interests which 
flow from trade more or less to take care of them- 
selves, and have set up as the thing we call govern- 
ment a system of institutions which will carry us along 
and prevent conflict of persons among themselves and 
with the state, but have never injected into the con- 
struction of our laws any reflection whatever of na- 
tional purpose or national ambition extending beyond 
our own ‘shores. 

As to preparation for war, the difference is even 
more noteworthy. We have heard a great deal in 
recent months about the lack of preparation with 
vhich the United States went into the war. Rela- 
tively, to what it was afterwards nécessary for us to 
do, our lack of preparation was total; but this was not 
because of anybody’s fault, but because of the inher 
ent nature of our institutions and our traditional and 
constant attitude toward war. I have had men say to 
me that it would have been wiser, in fact, that it was 
the duty of the Federal Government, to have prepared 
long in advance of our entry into the World War; and 
yet I need only suggest to you that the only prepara- 
tion which could have been made, which was not 
made, would have been to have somebody go down to 
the Congress and ask them to appropriate $500,000,- 
000 or $1,000,000,000 in order to enable us to get 
ready to go into a war which, by all accounts, we 
were endeavoring to stay out of, and which I per- 
sonally believe those, highest in authority hoped to the 
very last we would be able to stay out of. 

I do not know how familiar any of you may be 
with the way the mind of the Congress works, but 
I can imagine no more futile errand than would have 
been that of the Secretary of War who went down 
to Congress at any time prior to March, 1917, and 
requested an appropriation of $500,000,000 for war 
preparation. He not only would not have gotten the 
money, but if he had merely requested the passage of 
laws which would have organized the agencies of the 
Government for participation in the war, laws which 


con- 
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EGAL PHASES OF THE WAR 





as chief executive, to alter or modify or reassign the 

ist what duties of officers so that the burden should not fall 

é le to get on a few shoulders here was no power to meet 
ep it emergenc ynditions by the creation of new offices. 

man who We had in Washington to organize volunteer groups 

e service of people who had no authority and could get no 

ho was. power from anybody hese groups of volunteers 

wat deliberated, argued, persuaded and advised the Ameri- 

S can people; but they had no legal right to request, 


seneral much less order, until finally the Overman Act was 


se passed, wl gave the President power to readjust 


executive functions and to set up agencies such as the 


emergency of the moment might show to be necessary. 


mit lhe trading with the enemy act and the espionage 

and law were both necessary to be passed after war was 

igreed declared, and yet it might easily have been foreseen 

habits that in the event of war the Government would in 

it be stantly need the right and power to protect itself 

vever, gainst the machinations of ill-disposed persons at 

lemo home while its army was defending its honor abroad 

the Other great statutes, dealing with questions of 

en lien property, taxation, bonds, wheat price guarantee, 

food and fuel control, railroad administration and 

with control, had.to be passed. The need for them, how- 

put a_ ever, was less obvious in advance. This was the first 

read r in which nations were so completely mobilized 

tart right nd, so far as the United States was concerned, we 

had no experience which could have suggested the 

ipon to extent to which it would be necessary to go in many 
witl of these matters 


think The point which I am making, however, is that 
lation much of this preparation could have been made in 


always advance, and the fact that it was not forced the Gov- 
‘lad to ernment constantly to meet delicate and difficult situ- 
stior tions which it was powerless to meet adequately, and 


nteqd that the executive branch of the Government was 
lriven to makeshifts while the legislative branch of 
nt debated after the fact situations for 





' . r vend hich it might have supplied the remedy in advance 
I remember very well those early days when war 
id just been declared. Washington became the cen- 
, ter to which everybody in the United States came, 
either by letter or in person. The office of every man 
’ ho had any responsible connection with the war was 
thronged with people who wanted to know what they 
pe I - wuld di Phe loctors came; it was easy to dispose 
© cu them by saving, “Go to see the surgeon general.” 
soldiers me; it was easy to dispose of them by 
ox ing, “Put on your uniform and report to the adju- 
— t general.” Mechanics came;«t was fairly easy to 
pose he But I despaired of finding work for 
vers! It seemed to me that I belonged to a class 
vail hich had no function in war. I was to be unde- 
eived about that, as I shall show you in a moment; 
eri t everybody came Washington was thronged and 
. erwhelm«e The adjutant general’s mail jumped 
ed ‘ 1 letters a d to four hundred 
ul la eS¢ é said: “Tell us where 
70; what t lo. We have this or that talent; we 
t g nd willing hearts. Tell us what to 
acl ed “Just give me my job.” The 
rting and distributing of these requests, the assign- 
n ent of 1 in those early days, were the over- 
vould vhelming and confusing burdens 
The cor t between this and the plan of mobili 
tiot ‘ Germany is striking, and from it 
O 1 set [ am right in saying that a peace 
é g CO n unprepared, and a preferably un- 














324 


AMERICAN Bar ASSOCIATION JOURNAL 





fashion its institutions 
this war 


whole theory upon which it i 


ereat emergency like 


comes upon it and has to make over the 


constructed and or- 


ganized its life 

Let me illustrate further by taking the question 
of supplies. The War Depart 
ized to supply food, clot 
two or three hundred thou [hey are sup- 
plied by a limited number of highly trained and compe 
tent 
on their arms and pick and choose out of tl 


supplies of the country what they need for the 





men who practically go to market with basket: 
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He smiled, but there was no hopefulness in his smile. 
That was in March. 

In September I returned to France, and on land- 
ing in Brest met an urgent messenger from General 
Pershing, telling me to come at once to his headquar- 
ters. When I got there, General Pershing told me the 
first independent offensive of the American Army was 
to take place on the 12th of September, and he wanted 
me there to see the battle. When I was there in March 
there were three or four hundred thousand American 
soldiers training behind the lines, and a few of them 
occupying trenches in the so-called quiet sectors. Be- 
tween March and September the three hundred thou- 
sand had grown to be two million, and they were no 
longer training back of the lines—they were holding 
their share of the front. In fact, there were more 
\merican soldiers in France at the time of the armis- 
tice than there were British soldiers in France—our 
little nucleus had grown until it was a vast and irre- 
sistible army, irresistible not in size only, but in its 
spirit of youthfulness, its strength, undiminished and 
unworn by the four years which had lowered the 
vitality and sapped the strength of the British and 
French forces. 

The St. Mihiel salient tapered like a great trian- 
gle. At an earlier period of the war the French had 
made two or three frontal attacks upon it without suc- 
cess. General Pershing’s plan was to pinch it off by 
attacks in the north on the eastern and western sides; 
and this was to constitute the first independent Ameri- 
can offensive. 

It'was the 11th of September then, and I remem- 
ber very well that the private car which General 
Pershing used as his headquarters was parked near 
the woods in order to screen it as much as might be 
from enemy airplanes that were constantly flying about 
overhead. We went to bed fairly early that night; 
perhaps ten o'clock. The battle was to begin at five in 
the morning. Every preparation had been made for 
it, General Pétain and General Pershing cooperating 
and the cooperation between General Pétain and Gen- 
eral Pershing was most superb and perfect at every 
point then and before and after. 

But at half-past four in the morning we were 
awakened, got up and then went outside to wait for 
the battle to begin. I suppose there are moments in 
every man’s life which will always be supreme, things 
that time can not dim or obscure. If I close my eyes 
I can feel myself again standing just outside of that 
train with my associates, all of us holding our watches 
in our hands, realizing that the zero hour was five in 
the morning and counting the minutes as the watch 
ticked them off until it should be five. It gets to be 
five minutes of five, and everybody is so full of anxiety 
and tenseness that you can hear your heart beat, and 
you are wondering whether the noise you hear is your 
heart or the watch tick. You can not tell. It is dark 
all over the face of the earth, but just beginning to be 
streaked with dawn. Your watch tells you that it is 
four minutes, three minutes, two minutes; and then, 
as the second hand goes up to five o’clock away off in 
the distance, sounding like the crack of doom, so that 
your tense nerves almost scream with the release of 
the anxiety, one great booming gun is heard, and then 
two and three and four, ten, a hundred, until finally 
within the range of that thirty-five miles twenty-one 
hundred large bore cannon are pouring their shot and 
shell at one time over into the St. Mihiel salient; and 
then half an hour later the men are hurrying by you, 
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entirely of men drawn from civil life. The number of 
officers in the Army of the United States, in the Reg 
ular Army, when we went into the war, was something 
like eight or nine thousand \t the conclusion of the 
armistice the number was two hundred and seven 
thousand ofhcers, so that almost all of the courts mar 
tial were largely composed of men drawn from civil 


life. They imposed the sentences, and some of them 
seemed very long and cruel. The Judge Advocate 
General and I talked about that a number of times, and 
we decided that the volume of cases was too great for 


current review, but that we would review them all and 
qualize them and moderate them just as soon as the 
agencies could be set up for that purpose. 

We set up in Paris an independent branch of the 
Judge Advocate General’s office, and when the hubbub 


arose about it about half of those sentences had been 
cut down substantially to peace-time proportions 
Phere never was on anybody’s part an intention that a 
man should serve two or three times his natural life 
for any offense. But this is true: The Army of the 
United States in this war is the only army that ever 
engaged in active military operations on an extensive 
scale of which it can be said that not a single soldier 
was executed for a purely military offense. Not one! 
In the armies of our allies—and you will excuse me 
from particularizing—it was not an uncommon thing 
for men to be shot on the spot by officers who, without 
arrest or trial, adjudged them guilty of cowardice in 
the face of the enemy. Sometimes when, a_ shell 
dropped in a group of men they would be blinded and 
stupefied by the noise and the terror of it, and they 
would scatter in all directions. Those who ran towards 
the rear were shot for cowardice, while those who fled 
forward, equally blind to what they were doing, were 
decorated for gallantry 

In the Army of thhe United States there were not 
many capital penalties imposed. A merciful considera- 
tion dared to feel that the flower of American youth 
did not need to be stimulated by terrorism, and that 
we could safely reserve those executions until a calmer 
time and, if possible, entirely commute them. So we 
came out of the war, and I take immense delight and 
pride in it, without a single capital punishment inflicted 
for a military reason 

\s a matter of fact, a year and a half after the 
war was over there were fewer men in the military 
prisons of the United States, in spite of the fact that 
we had had four million men in arms, and with all the 
civil offenses which would be natural to be expected in 
so large a number—a year and a half after the war 
was over we had fewer men in military prisons of the 
country than we had before we went into the war. So 
that the cruel and oppressive sentence which was so 
much in the public eye at one time was moderated and 
peace-time penalties only imposed. 

The conscientious objectors were one of the puz- 
zles of the Secretary of War. Altogether there were 
about twenty thousand men who notified their draft 
boards that they had conscientious scruples about 
fighting. Some of them died in battle; some of them 
performed heroic service as nurses and stretcher bear- 
ers on bloody fields ; some of them spent time and labor 
and devotion nursing the sick in hospitals; some of 
them are still busy reconstructing the shattered homes 
of expatriated French peasants, and trying to restore 
the life that once was in No Man’s Land. Out of the 
total twenty thousand, five hundred and five or five 
hundred and six of them proved finally obstinate, so 
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up among men by reason of the changed conditions 
which modern times have brought about. There is to 
be a recast in the future of this industrial civilization, 
and in it we lawyers have a very keen interest, for if 
we do not give a right direction to this broken and 
striving human spirit, who will? 

Here we are in America,.the one unbroken coun 
try in the world. Our wealth is untouched; only a 
few of our lives have been taken away. Our children 
are born, educated and matured and nurtured with as 
much care and as much comfort as ever, while all the 
rest of the world is lying prostrate, its children under- 
fed, disease is spreading rampant among its peoples, 
old and young ; their minds in despair as to their insti- 
tutions. Something has to be done to adjust life on 
this planet to the change which has come about by rea- 
son of the modern industrial form which civilization 
necessarily has taken. As lawyers, let us shut our 
minds to any tendency to despair or pessimism. Let 
us teach our fellows and our fellow advocates to keep 
a firm hold upon those principles which we as lawyers 
learned in our first law lesson: that a sound civilization 
rests upon order ; that order rests upon potential force ; 
that no nation can live to itself in the world, but is 
tied by fate and destiny to the welfare of all nations ; 
that if we are going to be happy in this world the 
world in the long run must be happy with us. Having 
the one unbroken country, having the untouched re 
sources, having the traditions of self-government, hav- 
ing a position of natural leadership on which other 
broken peoples instinctively rely with confidence that 
we will lead, it is America’s duty to lead in the organi- 
zation and reorganization both of the industrial forces 
ind the institutional readjustments which are neces 
sary to adopt in order that we may be in harmony with 
the conditions of modern life. 

Fifty years from now there either will be or will 
not be another and worse calamity than the one we 
have just gone through. If another comes, it will be 
worse than this. The destructive force of the next 
war is a thing that an informed man shudders to think 
about. It either will be or will not be. I almost hesi- 
tate to say how completely I believe that the answer 
to that question as to whether it shall or shall not be 
rests with the American lawyers. Let us assert the 
leadership which our experience and our knowledge 
give us and make us responsible for. Let the Ameri 
can lawyer lead these constructive forces. 


Philosophy and Low Prices 


In the South, because the price of cotton has 
dropped from 40 cents to 10 cents, we think that 
we are the greatest sufferers; but we should remind 
ourselves that wheat has fallen from $3.59 to $1.05, 
corn from $1.70 to 55 cents, oats from 96 cents to 35 
cents, and wool from 80 cents to 10 cents with no 
market at that price. As soon as the retail price 
of finished products reaches the low levels, the 
readjustment necessary to normal conditions will 
have been completed. Then those who have Tost 
heavily must not overlook the gains which they 
enjoyed a few years ago when prices were climbing 
If those big gains have been spent and unwise 
debts contracted, let every man blame himself for 
his extravagance and lack of foresight. Those who 
dance must pay the fiddler —Arkansas Methodist 

Little Rock, Ark 
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CHIEF JUSTICE WILLIAM HOWARD TAFT 


By J. M. Dickinson 
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no faltering, no aberrations, nothing that brought in 
question his integrity, justice, courage or fidelity to 
duty. There is no reason for apology, explanation or 
regret. 

Perhaps nothing so exalted him in the admiration 
and establisheg him in the esteem of the people as his 
courageous and patriotic support of a not too friendly 
administration throughout the war. His voice was 
always heard whenever there was need for rallying 
public sentiment to patriotic effort. He never criti 
cized, nor was he ever lukewarm. Throughout the 
length and breadth of this land he went and was con- 
stantly proclaiming patriotic principles. 

That he will crown his career by being a great 
Chief Justice cannot be doubted, for his qualities have 
been too often proven to admit of question. The 
lawyers who appeared before him in the Sixth Circuit 
know that he was always considerate, patient and 
efficient as a presiding judge, and that his decisions 
were learned, fearless and always impersonal. 

His appointment has been recognized abroad as 
a most happy one, giving confidence and assurance 
in respect of international questions that may come 
before that high tribunal. 

The fact that some senators opposed his con- 
firmation will not disturb but rather confirm the 
equanimity of the public mind. The differences be- 
tween him and them were so antipodal that their 


x General of the Phil- approval would have raised a serious doubt whether 

nd the President of the or not his character had in some way not been rightly 
tately walk in life there was estimated 

Biographical 

rt present Chief Justice, the disease problem. In 1902 he visited Rome and 

public eye that biographical negotiated for the purchase of the Friars’ lands, which 

fluous. He had a wide and were subsequently sold to tenants and the inhabitants 

re coming that exalted at reasonable rates. In 1904 he succeeded Elihu Root 

as Secretary of War in President Roosevelt's cabinet, 

15, 1857, at Cincinnati, O. bringing to that position his newly acquired and valu- 


able experience in insular affairs. In 1906, after the 
intervention of the United States in Cuba in that year, 
it was natural that he should be sent there on a tem- 
porary mission as Governor. In 1907 he visited the 
Canal Zone in order to familiarize himself with its 
problems. Later he went to Japan for a conference 
about the problem of the Japanese in the United States 
and succeeded in making an arrangement acceptable 
for a time. He next visited China on important nego- 
tiations relating to the Chinese boycott of American 
goods, and then went to Russia. In 1908 he was elected 
President, and in 1913 became Kent Professor of Law 
at Yale University and in the same year President of 
the American Bar Association. 

His recent career has been hardly less full of 
activities of a public character than was his long and 
varied official life. He has appeared frequently in 
print and on the platform during the last few years 
in discussions of important public questions. The 
very active and patriotic part he played during the 
critical pre-war and war period is familiar to all. The 
realization of what has been generally regarded as his 
life’s ambition came with the appointment to the Chie 
Justiceship 
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HERE have been ten Chief Justices of the | 

States, John Jay, of New York, (1789 

John Rutledge, of South Carolina, (1795) ; Oliver 
Kllsworth, of Connecticut, (1796-1801) : John Mar 
shall, of Virginia, (1801-1835) Taney, of 
Maryland, (1836-1864) ; Salmon P. Chase, of Ohio, 
(1864-1873); Morrison R. Waite, of (1874 
1888) ; Melville W. Fuller, of Illinois, (1888-1910) - 
Edward Douglass White, of Louisiana, (1910-1921 ) 
and William Howard Taft, who took the oath of office 
on July 11, 1921. 

Jay, Rutledge and Ellsworth wer appointed by 
Washington, Marshall by John Adams, Taney by 
Jackson, Chase, by Lincoln, Waite by Grant,. Fuller by 
Cleveland, White by Taft, and Taft by Harding. It 
will be noted that of the ten four have been from the 
South—Rutledge, Marshall, Taney and White—and 
three from the State of Office-holders, Ohio, though 
neither Chase nor Waite was a native of that state 

Jay, Rutledge, Ellsworth, Marshall, Taney, Whit 
and Taft were all natives of the States from 
they were appointed. 

Although there hav (including Harding 
twenty-seven Presidents, but eight have had the honor 
of appointing a Chief 


Justice of the United States 
Washington, Lincoln and 


Roge r B 


Ohio, 


which 


} 
peen 


Grant at their second 
inaugurations had the unique distinction of having th« 
oath of office administered to them by Chief Justices 
whom they had appointed 

\ll of the Chief Justices except Rutledge had th« 
honor of officiating at the inaugurations of one or more 
Presidents. John Jay at the second inauguration of 
Washington; Ellsworth at the inauguration of John 
\dams ;, Marshall at the two inaugurations of Jeffer 
son, Madison, Monroe and Jackson, and at the in 
auguration of John Quincy Adams; Taney at the 
inaugurations of Van Buren, William Henry Harrison 
Polk, Taylor, Pierce, Buchanan and the first inaugura 
tion of Lincoln; Chase at the second inauguration of 
Lincoln and both inaugurations of Grant; Waite at the 
inaugurations of Hayes, Garfield and the first inaugura 
tion of Cleveland; Fuller at the inauguration of Ben- 
jamin Harrison, the second inauguration of Cleveland 
both inaugurations of McKinley, the inaugurations of 
Roosevelt and Taft; and White at the two inaugura 
tions of Wilson and that of Harding 

Jay was a member of the Contifiental Congres 
and of the Constitutional Convention of New York 
where on his motion on July 9th, 1776, the Declara 
tion of Independence was approved by his State. He 
was Chief Justice of New York, President of Con 
gress, Minister to Spain, one of the 
Treaty of Peace after the Revolutionary War, and was 
appointed Secretary of Foreign Affairs July, 1784. He 
was defeated for Governor of York in 1792 but 
afterwards elected, servi six years, from 1795 to 
1801. He resigned as Chief Justice to become Special 
Envoy to Great Britain and was reappointed by Presi 
dent John Adams in 1801, but declined the appoint 
ment 
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consisted of thirty-seven Democrats and thirty-nine 
Republicans. Party spirit was running very high, two 
Republican votes were necessary to confirm the nom 
ination and the two Senators from Illinois, Cullom and 
Farwell, furnished the votes. 

Chief Justice White was a soldier in the Con 
federate Army in the War between the States and was 
taken prisoner at the fall of Port Hudson, Louisiana, 
in 1863. As a Confederate Veteran he marched in the 
parade at the great Reunion in Washington in 1917 
He was a member of the State Senate of Louisiana 
\ssociate Justice of its Supreme Court, Chairman ot 
the Board of Examiners for admission to the bar, one 
of the leaders in the great Anti-Lottery Campaign 
member of the first Board of Administrators of Tulane 
University, New Orleans, and a member of the United 
States Senate when appointed Associate Justice of the 
Supreme Court of the United States. 
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[qual Protection of the Laws Guaranteed by 
a Novel Theory of the Police Power 
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By Joun S. DEAN 
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Kan.), Bar 


is untenable lhe jurisdiction of the Court attaches 
“in case of a controversy arising between employers 
and workers, or between groups or crafts of workers, 
engaged in any of said industries . . . if it 
shall appear to said Court of Industrial Relations that 
said controversy may endanger the continuity or efi 
ciency of service of any of said industries , 
or produce industrial strife, disorder or waste, or en 
danger the orderly operation of such industries 

and thereby endanger the public peace or 
threaten the public health.” 

Since every controversy between employers and 
workers, as proven by universal experience, “may 
endanger the continuity or efficiency of service” of an 
industry, and since it is specifically provided in the 
law that it is “necessary for the public peace, health 
and general welfare of the people of this state that 
the industries shall be operated with rea 
sonable continuity and efficiency in order that the peo 
ple of this state may live in peace and comfort,” it 
will be seen that the claimed é¢mergency will embrace 
practically every dispute between employers and em- 
ployes relative to wages and working conditions. It 
is needless to say that these circumstances, which by 
the law authorize the interposition of the Industrial 
Court, do not constitute such an imminent public 
calamity as the courts have held sufficient to justify 
an exercise of the extraordinary powers of govern 
ment. Moreover, it is further provided, “if, during 
the continuance of any such employment, the terms 
or conditions of any such contract or agreement here- 
after entered into, are by said court, in any action or 
proceedings properly before it under the provisions of 
this act, found to be unfair, unjust or unreasonable, 
said Court of Industrial Relations may by proper 
order so modify the terms and conditions thereof 
so that they will be and remain fair, just and reason 
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able and all such orders shall be enforced as in this 
act provided.” 

All the references in the law to the public health, 
peace, comfort and general welfare, well as the 
claim of “emergency,” are mere camouflage used for 
the purpose of concealing the real character of the 
legislation, which seeks to establish managerial supe 
ntrol by the public of these 


as 
re 


vision, regulation and con 
private industries 


It is claimed that economic ch 


inges, modern prog 
ress, etc., have impressed thesé private industries with 
a “public interest,” and it is declared in Section 6 of 


the Act that it is “necessary for the public peace, 
health and general welfare of the people of this state 
that the industries herein specified shall be 


operated with reasonable continuity 


and efficiency in 
order that the people of this state may live in peace 
and security, and be supplied with the necesseries of 
life.” Since when has it become the function of the 


¢ 

state to provide its citizens with the necessaries of life ? 
Are foodstuffs, clothing and fuel necessaries of life 
to any greater extent now than they | always been: 
Since when and by what particular change or improve 

ment in our economic has the interest of the 
public in the production and manufacture of the neces 

saries of life been enhanced? Thx to 
questions are obvious. None but a purely paternalistic 
government undertakes to provide 
necessaries of life. Food, clothing 
more necessary for the | th afid welfare now 
than they have always been. The interest of the public 
in the manufacture and production of the ne 
of life has not been affected « 
or economic change in our domestic 


ivé 


system re 


inswers these 
its citizens with the 


ung and fuel are 


no 
yublic he 


1 
1 


cessaries 
it by any industria! 
or national life 
Production and manufactur¢ fundamentally 
and unchangeably private busines The right to en 
gage his property and his services in these business 
activities, and to control and mat 
ing to his own judgment ; to exercise the most perfe 
freedom in contracts connected therewith: to hire 
discharge ; , 
ment; to operate or st 


, 
me wil 


are 


the same accord 





t 
and 


to engage ones services or refuse employ 


spend operations as his own 


best judgment may dictate are among the inalienabk 
rights of all American citizens. No legislature under 
any pretext whatever can limit. modify or regulate 


the freedom of citizens in this 
strict exercise of the police power 


in the 
operating under the 


respect save 


maxim, “So use your own as not to injure another 
It is of the very genius of the American system of 


manufacture shall be 
of 
from the embar 


government that production and 
left to the individual initiat and management 
private citizens, unhindered and fre: 
rassments of interference The unexampled 
abundance with which the ries of life” have 
been supplied to the people during the century and a 
half of our national existence sufficiently demonstrates 
the wisdom of the constitutional policy of non-intet 
ference by the state in th affairs of 
its citizens. 

Sometimes combinations of producers or 
facturers have been effected for the 


ive 


State 


necess 


private usiness 


manu 


purpose of en 
hancing prices, restricting the amount of production, 
etc. These combinations have ] en promptly dealt 
with by the Government under the exercise of its 
undoubted police power through the enactment of laws 
against monopolies, combinations in restraint of trade 
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and commerce, etc., all of which laws nnd 
fication in the maxim, “So use your 
injure another.” 

It is also true that combinations of 1rkmen hi 
been effected for the purpose of improving 
conditions and increasing the standard of wages 
that incidentally these combinations of workmen, 
result of strikes and violence, have interfered 
production, and often restricted and embarrassed tra 
and commerce 

The latter combinations have 
made the subject of statutory prohibition, becau 
their real object, to wit: the improvement of w 
conditions and increase of wages, is entirely lawft 
and commendable. It is only through the unlawft 





work 
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kind of 


OrkKI! 


acts of such combinations of workmen trespassin 
upon the property of their employers, committit 
waste, and violently preventing others from worl } 
under conditions and for wages which they are n : 
willing to accept for themselves, that their activitic 


have interfered with the continuous operatio: 
dustry, and seriously affected production, thus i: 
directly putting a restraint upon trade and comm 
In far the Industrial Cour 
to prevent and to punish such unlawful 
combinations of workingmen, it has had th 
subjecting them to the same legal restrair 
he illegal 
tion of employers have long been subjected 
no one can claim that the law in this respect is eitl 
unjust or unconstitutional. It is simply exercising th 
same police power over illegal combinations of labor 





sO as Kansas 


same penalties as those to which t 





n 


ers that it has for many years been exercising ove 
illegal combinations of employers. It simply says t : 
workmen, “use your own (i. e. freedom of action) sé 

is not to injure others,” precisely as it said long ag 
to the employer, “Use your own (i. e. private property : 
employed in production or manufacture) so as not to 
injure others - 

~ The scope and extent of the supervision which r 
may be exercised by the Industrial Court over the ; 
three selected industries is best illustrated by the pro 8 
visions of an order, or judgment, recently made in a ‘ 
case brought by the officers of Local Union No. 176 ~ 
of the Amalgamated Meat Cutters and Butchers es 
Workmen of North America vs. the Charles Wolff “i 
Packing Company. The defendant is a small meat . 
packing company employing about four hundred ne 
workmen. It had an agreement with its employes “in as 
the nature of a collective bargain,” which expired be 
January 1, 1921. The company and its old employes oe 
were unable to agree upon a scale of wages, and upon ™ 
certain other matters connected with the employment 11 
"hereupon a complaint was filed by the employes’ or : 
ganization against the defendant industry and an i1 a 
vestigation and trial was had before the Industrial th 


Court, and although the employer asserted his ability 





to secure other workers upon terms and conditions pr 
mutually satisfactory, an order was made for the of 
future regulation and control of the defendant lus lot 
try, and the employment of the complainants therein sic 
It will suffice to mention a few of the regulations im su 
posed upon the industry by the court te 
1. A basic working day of eight hours is estab SIs 
lished. pe 
2. The industry is required to furnish sufficient th 
1 66 } 4 4 >I 
work “to the regular employes in each 1 everv 
month so tha é onthly earnings of regular worl 
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tected by the constitution. It could abandon or discontinue 
its operation at pleasure. It had the right, beyond the 
possibility of legislative interference, to make any contract 
with reference thereto not in violation of law. In the 
operation of its property it may employ such persons as 
are desirable, and discharge, without reason, those who 
are undesirable. It is at liberty to contract for the serv- 
ices Of persons in any manner that is satisfactory to both. 
No legislative restrictions can be imposed upon the lawful 
exercise of these rights. (Brick Co. vs. Perry, 69 Kan 
100, 301 

In order to obviate this apparently insuperable 
bstacle, the framers of this law resorted to the expe 
dient of declaring that the industries involved were 
“invested with a public interest.” This expression is 
borrowed from the opinion of the Supreme Court of 
the United States in Munn vy. Illinois (94 U. S. 113) 
I think it must be conceded that the decision in that 
modified by subsequent cases in the same 
court, has become the settled law of this country, but 
it does not furnish any sanction for legislation of this 
character. Property “invested with a public interest” 
is still private property, and within the protection ot 
constitutional guarantee. Even property “devoted to 
a public use” and utilized in carrying on businesses 
requiring a public grant in order to operate, such as 
our public utilities, still remains private property, 
a'though with reference to the latter there is an im- 
plied reservation of the right of governmental control 
and regulation based on the fact that the utilities 
cannot exist without the exercise of public functions, 
and well-known principle that where public 
functions are granted the state retains the right of 
supervision and control of the business exercising the 


Case, as 


it 1s a 


privilege 

\ll monopolies are illegal except where exercised 
by the state. Certain kinds of business, however, like 
public warehouses, insurance companies, banks, etc., 
sometimes by virtue of peculiar circumstances con- 
nected with their location acquire a “virtual” mo 
nopoly, or exercise public functions without any spe- 
cial grant from the state, and are said to be “invested 
with a public interest.” It appears, therefore, that 
the difference between a business or property “in 
vested with a public interest,” and one “devoted to a 
public use,” is rather shadowy and unsubstantial. In 
the one case the business could not be carried on with- 
out a grant from the state; in the other it would be 
illegal except for the toleration of the state; but manu 
facturers of foodstuffs and clothing and the producers 
of fuel are essentially private industries 

It requires no license from the state to engage in 
the business of grinding wheat, manufacturing over 
alls or mining coal, and in the pursuit of these occu 
pations no public functions whatever are exercised 
lt is not within the province of the state to provide 
its citizens with food, fuel or clothing. That is the 
private concern of the individual himself. In_ the 
manufacture and production of these necessities of 
life neither the proprietor nor his workmen exercise 
any grants or enjoy any privileges derived from the 
government. They neither claim nor enjoy any par- 
tiality based on any grant or toleration of the public 
lhey are simply exercising their natural and inalien 
able rights. They derive no benefits from or protec 
tion of the law, except such as are enjoyed impar 
tially by their fellow-citizens in every other industry 
and walk of life. 

To select these particular industries and deprive 
the owners and the workmen employed by them of the 
f untrammeled control of their 


fre edom ot contract, 
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own property and t lividual liberty, while Teay the police power as this new 
ing the balance of their fellow-citizens in the full exercised in the future. To the 
possession of these invaluabl ghts; to burden the the employers, it carries the 
owners and workers in these particular industries with tinue to work for the wages 
the supervision, cor and management of a state’ be ‘fair and reasonable’ ‘for su 
commission, is a flags | he equal protection may be fixed by said court, o1 
of the law guaranteed by enth Amendment ment of the parties with the 
to the Constitution of { 

rhe police p F tl tate cannot 
in support of the provisions of the Kansas Industri: a 
law under consideration. Out of the great mass of hich makes it possible 


decisions by judges and comments by text writers on their rights of personal liberty 


the subject of police power a few universally accepted hus creating that highest 
principles may be deduced maxim, “Sic ble in organized society, which 
tuo, ut alienum non loedas’’—“So use your own as ni and that spurious and counterfeit 
to injure another’’—is that w lies at the founda under the name of police power \ 
tion of the power d not be possible for peo nate, control and direct the actio1 
ple to live together in ind harmony, or for individuals in their private busin 
society to exist, if it ot within the power O domain of the inalienable rights 
the state to restrain its of individuals gulf is fixed 


to this extent it 1S a pov ( egation and finds ; It is in vain for apologists ot 


rig 
gl 


le supposed necessities 


expression in prohibition Is quite true that occa an “expansion” or “growth” of 
+] 


sions constantly arise for 1 ipplication of this power meet | 
to new conditions, but ( eivable change or in modern industrial and econom 
provement of the social or economic conditions of life gh F tl livic ‘ann 
can affect any chang ! le principles underlying its such l 
exercise, stand It it were otherwise. 

It has been intimated that the enactment of reeu would soon become obsolete. and 
lations requiring safety ipparatus in miunes, saf possess no | 
appliances in machine shops, the regulation of tl could not t: 
working conditions with a view to the preservation of stated by Tude 


life and health in dangerous places and unhealthy con Limitations 


ditions, workmen’s compensation laws, etc., constitute 
an extension of the police power beyond the scope 
of the maxim quoted. }) is but an applica 
tion of the law to new ( neces and conditiot1 
strictly in conformity to the principle. “So use vou 
own as not to injure anothe1 lf perchance in the 
use of dangerous machinery, or in the employment 
of workmen in unhealthy and dangerous places, th 
law imposes upon the employer the expense of pri 
viding safety appliances, ventilating apparatus 
other proper working conditior et and if compli 
ance with such law requires the expenditure of larg: yw Tg = Sa 
sums of money by the owner of the property, it is 
not the depriving of the owner of his property wi 
out due process of law He is not c mpelled to use 
the property at all, but if he does, he must so use it 
not to injure others 

But in the enactmet f the law under consider 
tion for the first time sin he beginning of the Amet vased exclusively u the commer 
ican constitutional epoch we h: an entirely different 
theory of the police law presente Here is a mat 
date from the state commanding tl employer to 
ate; to employ the complainants in its factory 
to such employes a cert 111] 
the state, deems to Ix 
same rate of wages to women as to men to le same 
character of service; to furnish work to the “regular 
employes in each and every month so that the monthl\ 
earnings of regular workers shall be sufficient to cot 
stitute a fair wage under 
as heretofore defined by this court,” et » Ge both these decisions 

The maxim, “Sic utere tu ut alienum non sound b ‘eat majority of the | 
loedas,” is to be supplemented by another which might ‘i 
fitly be expressed, “So use wn as to afford regu he case of State. ex rel. v. Howat 
lar employment to the workers and sustenance to the the Supreme Court of Kansas, contait 
public.” The “thou shalt nots” of t police power ¢ ible to the law. but the questions 


it was are to be supplemented by ou shalts” of paper were not it lved in the decisior 


, 
Recent decisions ot the 
ares 
nited States, to wit: Wilson \ 


\damson law, and ] v. Hirsh, 


th 


] h 
aws, Nave be en 


Maintain 
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" ~} 
l-ederal which, or «¢ 
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he Kansas Industrial Law 












CHICAGO’S NEW TRADE COURT 


eriment in Direction of a More Expeditious Adjudication of Business Disputes 
\fforded at Present by Ordinary Processes of Litigation 


By J. Kent GREEN! 


cant | X] 
Ch Is 

} tration 
r HE st ende r t two months’ 
it perati ry ide « irt established 
by the ( iation of Commerce on May 
21, and eing laid for adjudicating 
ness disputes « S have ught inquiries 
| manifes erest from all over the 

intry 

With the « gation in Chicago, the 
irts have gotte er and farther behind in the 
1 of civi uses, and the number 
udges has be ( fro! c ime, sO that 
the op g rts for jury trials next Sep- 
er, eve ndar urely be one year 
1d d em two years behind Much 
s made go, of the fact that many crim 
case ng more than eight years. In 
e of thet I state ked evidence, 
it those it was convenient, in others it 
ecess g ex : t was asserted 
lv by the S hat the lack of judges 
ide it im r ases earlier He 
eaten “d t er OL prisoners before the 
lges y 9g | | g hat they leave 
e civil calendars try the criminal cases, other- 
se he wot é g et The judges, 
ile giving some relief, did not deem it wise to 
indon the the extent demaz ded by the 

states Attorney 
It was frequent usserted that although the courts 
orked conscientiot their inability to try criminal 
ises soon after.t mission of the crimes con- 
buted largel ( f crime in the city. 
he county and seventy-three judges sitting 


vithin the city 
ide counties 


es called in from out- 
required 


1 times the number 


all England ill the legal business of 
vast commercia mpire that is brought to that 
ountry, excluding irse, the ve irge number 
f cases that fore arbitrators. Yet the 
net result of ts here has been a getting 
irther behind 
With the sciousness aroused because 


riminal 
use they 
eep up with 


f Commerce 
| 


broad and deter 


it immense 
procedur 


ons and Av 


iS1S 





causes 


be tried promptly, and be- 
to efforts to 
\ssociation 
obtained 


measure 





bh ( icago 


the results 


se the complete power of 
9 establish on a practical 
e under the recently enacted Arbitra- 


The histor f nmercial arbitration in Illinois, 
or to the A 7, is practically the same as 
it in all the tes of the Union, where old 

nethods of proce vi t been supplanted. 
There had been in fore Illinois for a number of 
years an Arbitratio1 vards Act This, together 
vith the comn S ( g in force, 

thy dur First \ pending 





Bureau, 





Chicago Association of Commerce. 


suit could _by agreement be referred to arbitration 
Second: A cause not in suit could be submitted by 


observing certain formalities. In each of these cases 
the award could be filed in court and judgment entered 
thereon upon motion. The third method of procedure 
was known as common-law arbitration, wherein the 
parties, without observing the formalities of the 
statute, submitted a controversy by parole. In both 
satutory and common-law procedure, the parties could 
withdraw from the submission at any time before 
award rendered. The statute remained practically a 
dead letter until 1917, when the Credit Men’s Asso- 
ciation of Chicago, acting in conjunction with Chief 
Justice Harry Olson of the Municipal Court of Chi- 
cago, and his legal assistant, obtained the enactment 
of a new statute on the subject. 

Experience was had with this act principally by 
the assistant to the Chief Justice, in the disposition 
of cases pending in the Municipal Court of Chicago, 
and it was found that further amendments were 
needed. These were added by the Act of 1919. 
\mendments increasing the cost of jury trials in the 
Municipal Court and reducing the total court costs 
in arbitration cases to the nominal fee of $1 and in 
contested cases to $3, applying to all courts of record 
in Chicago, were added by statutes in force July 
1, 1921. 

In February, 1921, the Supreme Court of Illi- 
nois (White Eagle Laundry Co. vs. Slawek, 296 III 
240) held in a case in which the Association of Com- 
merce interested itself that the new act was constitu- 
tional, that a submission to arbitration once entered 
into was irrevocable even before award rendered, and 
that the act in so providing did not take property 
without due process of law or violate any other con 
stitutional right 

\fter this decision, the Chicago Association of 
Commerce set about establishing voluntary trade 
courts which should act in close co-operation with the 
Commercial Arbitration Committee of the Associa- 
tion. On May 4 the Commercial Arbitration Bureau 
was established and the first trade court began to 
function. The manager of the Bureau receives a 
salary, but no part of any fees earned in arbitration 
matters, it being deemed advisable to remove from 
him the criticism that in any cause to be arbitrated 
by him, he would be interested for the litigant that 
would most likely secure him in his fees. Hence, all 
fees earned are paid to the Association of Commerce 

With the salary of the manager and secretary. 
expenses of office, law library, the sending of 
thousands of letters to members of the Association. 
attorneys and business concerns, and the expenses of 
propaganda, it was not pretended that the Bureau 
should be at once self-sustaining. Hence, public 
spirited business men were appealed to, from whom 
was obtained a sufficient budget to meet all expenses 
of the Bureau for two years. Though the Associa- 














tion felt that the movement would justify its expense 
if the business interests, the courts and members of 
the Bar would sustain it, there was of course some 
slight degree of doubt at first as to whether this sup- 
port could be obtained. Two months of operation 
have, however, more than justified all that was hoped 
for it, because business interests, members of the Bar 


and the Court have extended their heartiest co-opera 
tion. Causes are being submitted, and prospective 


litigants are being shown the advant 
causes to these voluntary tribunals 
the slow processes of the courts 

The Arbitrations and Awards Act as amended in 
1919 provides “that all persons having requisite legal 
capacity may, by an instrument in writing to be signed 
by them, submit to one or more arbitrators to be 
named in the manner indicated by such writing, any 
controversy existing between . 

Under this provision, the parties sign a short 
form of submission, the arbitrator takes the statutory 
oath “faithfully and fairly to hear, examine and de 
termine the cause and controversy according to the 
principles of equity and justice, and make a just and 
true award, according to the best of his understand 
ing,” whereupon the parties proceed to hearing, very 
much the same as would be done before a court, 
eliminating, however, many matters that have to do 
merely with methods of procedure 

The parties to the submission designate the 
number of arbitrators, which number may be one or 
more as the parties shall agree; the manner in which 
they may be appointed in the first instance and vacan- 
cies caused by the refusal, incapacity or death of an 
appointee filled; the time and place of the hearing 
and the rules for hearing such controversy not in 
conflict with the provisions of the Act 

On the question how many arbitrators should be 
selected in a given cause, it is often thought that each 
party should select one and those two a third for um- 
pire. It is often found, however, that the two parties 
selected are advocates for the litigants selecting them, 
so that there is in reality only one arbitrator. 

In most causes, therefore, the parties have selected 
but one to act. The submission to arbitration has 
provided that the person to act as arbitrator shall 
selected by the Commercial Arbitration Committee 
of the Association, and has even added the proviso 


ages of submitting 
rather than await 





hen 


t 
+} 
ul 


Ee 


that the one selected shall not belong to either one of 
the trades to which the litigants belong. Very often 


a member of one trade will not be willing to submit 
his cause to a person belonging to the trade of hi 


opponent, because of the supposed close business and 
trade associations of those in that group, and very 
often he will not want to submit his cause to a member 
of his own trade, because he is deemed a business 
rival. 

Prejudice growing out of t 
tion is also manifest from the fact that it was found 
that many trade associations had made a provision 


his business associa- 


for common-law arbitrations or arbitrations under the 
old statute, with penalties under the association by 
laws for not complying with demands for arbitration 
or for not submitting to awards. But these association 
arrangements never functioned outside of their own 
membership, as practically no person not a member 
would submit his cause to the decision of arbitration 
committees selected by such machinery 

This indisposition of litigants in some cases to 
submit their causes to members of their own trade. 
and in others because they fear arbitrators belonging 
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to the trade of their opponent, leads t the conclusi 


that there are only two classes that in general will 
acceptable as arbitrators. These are persons who ha 
had experience in these trades and have retired fr 
them, or they must be attorneys. As questions 


law are usually more difficult than questions of fa 


it is believed litigants generally will be more satisfic 
with the decisons of lawyers than of tra 
perts in particular trades can act as witnesses, and tl 
benefit of their experience can as readily be obtain 
is if they acted as arbitrators 

No class is better fitted to take th place of thes 
tradesmen than is the experienced attorney, becaus 
his habits of study and practice enable him to maste 

} 


unusual problems more quickly than others 
However, the Act is elastic in providing that th 
arbitrator may state his final award as to the whok 


or part of the reference in the form of a conclusion of 
fact for the opinion of the court on th 





lestions ot 


law arising, so that if the arbitrator is not informe: 
on the questions of law, he may pass on the fact 
alone, leaving the law for the court 

The parties to the submission may, pursuant 
the conditions of the statute, include referen 


1 


in the written submission the published rules of any 
organization or association, which rules shall thereb 
that before the signing of such submission, the rules 
shall have been approved by the court that under the 
submission is authorized to take jurisdiction of the 
matter. This provision was to prevent 
ness concerns, such as disreputable loat 
having unjust rules and forcing their victit 
by them. The provision also gives to a trade court 
quasi-public standing, whose procedure may in 
measure be regulated by the courts 

These rules are valuable in enablit 
tion under whose auspices the arbitr: is had t 
assist in the selection of arbitrators if there should 
be a vacancy, or where the instrument of submis- 
sion leaves the selection to the association or a cer- 
tain committee thereof—a common provision where 
there is a clause in a contract for arbitration of 
future disputes. Further than this, rules are cumber 
some and are not used, as they would tend to com 
plicate what is a very simple proceeding 

Although the submission to arbitration is irre 
vocable, the parties may take the matter into court 
under certain circumstances: 











Any party to any such submission o1 erse award 
thereon, not fully adjudicated by the <« 
legally claim that there exists in his favor any right to 





maintain proceedings in bankruptcy, injunction, receiver 
ship, attachment, attachment in aid, garnishment, replevi 
distress for rent, execution or other writ or process for 
the seizure or sequestration of property, shall t, because 
f ijudicate 








of any such submission or award not f 
by the court, be barred from maintainin 
unless the same is waived in such 
remedy in any such case shall extend 
property seized or sequestered in the 
or to protect the rights of the parties pending the making 


of a partial or a final award covering the rights 
duties of the parties in respect to such proceedings an 
the action of the court thereon 

\rbitrators are given power to administer oaths, 


subpoena and examine witnesses, authorize the tak 





ing of depositions, and issue subpoenas duces tecum 


requiring the production of documents: obedience to 
such orders being enforced bv application to the court 

[he submission to arbitration may be filed in 
‘ourt at any time after its execution, and upon bein 





become a part of the contract of subm mn, provided 
1 
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he court ta urisdiction of the parties and 
t matter of submiss without the filing 
pleadings itsoever [he arbitrator may 
is own 1 shall by request of a party 
y stage ( edings, submit any questions 
law arising in t ourse of the reference for the 
1 of ( ting the fa upon which 
ques su pinion when given 
bind the arbitrator in the making of his award 
iv state | ird as to the whole or part 
the refere form of a conclusion of fact 
the opinio1 f the court on the questions of law 
sing, and succes judgments may be entered 
m time to time may be desi ed 
Partial ve made from time to time 
may be desired rue copy thereof being delivered 
each party this provision, even though 
ere is a contest as to the whole amount the plaintiff 
eks to recover, the arbitrator may make an award 
to the most ol portion and reserve other por 
ns for further ringe—something tl is not don 
ordinary court pt lure 
If either part glects to comply with any par 
1 or final award ther party at any time within 
e year ma rd together with the sub- 
ission in court pon giving ten days’ notice, 
legal exc taken to the award, have 
idgment thereor n exceptions taken, the find- 
gs of fact rator are conclusive. Suc- 
essive judgments it e same case may be entered 
successive awal If the awar requires the 
erformance of a1 t other than the payment of 
noney, the court tering the judgment shall en- 
force the same by rule, and the party refusing or 
neglecting to « { th such rule may be proceeded 
iwainst as pt 
If the awa s not sustainable questions of 
iw, the court n iside the award or remit the 
matter to the reconsideration of the arbitrator, or if 
the award was obtained by fraud, corruption or other 
undue means, or if the arbitrat misbehaved, the 
court may set aside the award. If there is any evident 
miscalculation, o1 escription or if the arbitrator 
has awarded on matters not submitted to him, not 
affecting the merit f the decision upon the matter 
submitted, or where the award shall be imperfect 
in some matters of form not affecting the merits of 
the controversy, at where su errors and defects 
if in a verdict could have been lawfully amended or 
disregarded by 1 urt, any party aggrieved may 
move the court t fy or correct the award 
Writs of | appeals on questions of law 
ire allowed as it ther cases [he parties may in 
the submission agree upon the amount of compensa 
tion to be paid to the arbitrators Hereunder the 
Association of Commerce has provided that where 
the official arbitra f the Association acts, the com 
pensation instead eing paid to him, shall be paid 
to the associat f, the schedule « fees being as 
follows: 
Where the mat nteet does not ex i two hun- 
dred dollars, the I tr five dollars 
Where t ntest exceeds hundred 
dollars but does <ceed one thousand dollars, the 
re of exc s e thousand, 
the tet 
n j $ 1s in contest, 
Atta © the above, two 
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per cent on the first thousand dollars and one per cent on 
all over one thousand, up to five thousand dollars, and 
one-half of one per cent on all over five thousand dollars, 
or such other fee as may be arranged for. 

In determining the amount in contest, the amount 
that is admitted to be due shall be deducted. 

In special cases, arrangements will be made for special 
compensation, as where the work to be performed is not 
commensurate with the amount involved, or where, as 
in the case of unexecuted contracts, there is no amount 
yet involved. Such compensation will usually be at the 
rate of five dollars per hour of time actually spent on the 
cause, 

The fees are paid by the unsuccessful party unless 
there is an agreement to the contrary. 

The Association contends that the lawyers will 
be greatly benefited by the service to be rendered by a 
voluntary commercial court for the following reasons: 

1. All difficult questions of procedural law are 
eliminated. Such questions are not usually appreciated 
by clients and are not a very satisfactory basis of 
charges for services. 

2. The most unsatisfactory, expensive and an- 

noying features of the legal profession are the delays 
and continuances of cases in court and the attend- 
ance upon court calls, so that many attorneys refuse 
to take court practice, while others employ clerks to 
attend to most of it. But in arbitration procedure any 
attorney can represent a litigant with the very least 
delay, expense and annoyance. 
3. Because of the very unsatisfactory condition 
of the court dockets, business men have heretofore 
preferred not to start lawsuits where the chances of 
success have appeared in the least doubtful; they 
have given vast sums of money to effect compromises 
rather than go through the above experiences. These 
apparently doubtful cases would be litigated and the , 
money now reluctantly paid in compromises would 
go in part to pay counsel fees if these up-to-date 
business men could have their cases adjudicated with- 
out delay, expense and annoyance. 

4. Business will be disposed of apd compensa- 
tion paid in a very short time. The overhead for 
watching many court calls will be reduced. Cases 
that were considered good when started will not be 
imperilled through scattering and death of witnesses. 
5. Making this procedure popular will open a 
field for attorneys to become arbitrators. The 
Bureau, will on request of parties, use its good offices 
to obtain the best expert advice possible. Some have 
indicated a willingness to act for a limited time with- 
out compensation. 

The Association has also set forth five principal 
reasons why commercial arbitration is preferable to 
ordinary court procedure, as follows: 

1. It is quicker. Your case never has to wait 
on a crowded court calendar. It can be disposed of 
immediately under arrangements convenient to all con- 
cerned. 

2. It is cheaper. Every step is direct and at a 
minimum of cost, just like any business undertaking 

3. It provides one or more to try the case, who 
are qualified by long experience in business. Experts 
in particular trades will be provided as witnesses. No 
jury can possibly understand the precise nature of 
many business deals as well as a business man of long 
training in the particualr trades. Instead of ignor- 


ance and delay and muddling on the part of untrained 
jurors, it affords for the first time an expert tribunal. 

4. It does not result in enmity between the par- 
On the contrary 


ties, as does the ordinary lawsuit. 
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ions of buve 


It permits of continuing the ordinary relat 
and seller while the ditferencs 
>. It 
upon eourt 
business rivals, is o 


being adjudicated 


avoids the necessarily 


revealing 
] 
litigants 


shown in a recent 


procedure, which, by 
Considerable interest has been 
award by the Commercial Arbitt 
Association, 
tract to 
had been any 
arose as to the 


ition Bureau of the 
I a con 


betore thers 


wherein, afte e execution ¢ 
but 
manufacture or delivery, a 
interpretation of the 
upon that controversy being submitted 
for arbitration, the 
clared under the contract 

The Illinois lsewhere authorize 
the procedure known as entering declaratory judg 
ments, but it is contended that under the Arbitratio1 
and Awards Act of Il 
taken. 

We \ 
Grand Rapids Railway (¢ 179 N. W 
Supreme Court of Michigan held unconstitutional ar 
act of the Legislature of that state which provided 
that no proceeding should be open to objection on the 
ground that a ira judgment, d 
or order was sought, and that the court might make 
binding declarations of rights hether 


manufacture and deliver. 


controversy 


to the Bureau 


rights of the parties were d 


iaw aoes not € 


linois 1 procedure ma " 


are awart that 11 tne case Ol \nw 


350 the 





mere 


any Ons¢ 


quential relief is « ould be claimed or not Che 
court held that the attempt fer this power upot 
the courts was an atten pt to require the pe rformancs 
of functions not judicial in character, and said 
it was apparent that by the Act the courts of 
state were made the legal advisers of three mill 
ot people. 

It is apparent throughout the opinion at ‘ 


\ct 


to give opinions on questions of law in advance 


was considered an torce the 


any real controversy, and hence the Act was beyond 
the power of the Legislature 
The Legislature of Kansas having this decisi 

in mind, passed the 
1921 (See Journal \mericat bar \ssociatio1 
March, 1921, page 10 e Kansas Act provide 
that 

In cases otf actual ntr eT ( rt rt re rd wit 


the scope of their respect risdictions shall hav 





power to make binding ju at ler 
or not consequential relief t r time uld be 
claimed, and no actior r proces g shall be open t 
objeciton on the ground that a nent r order 1 rel 
declaratory of right, is pra 

The Arbitratior nd A rds Act of Illi 

provides that 

All persons having 1 isite £ pacity ma va 
instrument in writi hem. sul t 
one or more arbitrators t é the manner 
cated by such writ tr 
them. 

It is nowhere mad ond n to the bmissi 


that a cause of action shall exist \ll that is necessary 
is that a controversy shall exist bet 
is different from the Michi; 

The courts cannot be asked to advise peopl 
on any matter \s stated in Heck v. Bailey (204 
Mich., 54), quoted in the Anway case “Courts 
do not speak through their opinions, but throug! 
their judgments and decrees If one of the fun 
tions of a court is, as stated in the Anway case, to 
advise the three million people of the state, it might 





tne 


supra, 


have but little time to do anything else, because of 
the many applications founded himerical an 


contract, and 


suppos juestions her ?@ an exist 
ontrovers etween existing part 
an act With such existing controversy not founds 
rr expected happenings it upon actu 
fe er ot the Trade Court er the A1 
tf Illinois can be i 1, and that 
tion of the Legislatur f Illinois 
permit arb tors to make declarato1 iwards 
parent tron the section of the 
wl he vard requires the 
act the pay nent of mo ¢ ri 
iz sucl idgment shall enforce 
nd the party refusing or neglecting mply wit 
uch rule may be proceeded against ittachmet 
r otherwise, as for a contempt 
\ declaratory award cannot be iward of tl 
payment of money It must declare rig 
parties under existing circum é t the 
OW tney proceed We s \ 
e intention trom the provision tha essive judg 
nents ! he s ime case n Ly eC € Sl 
iwards, so i fter the preliu ul ul 
dec i tne 1 ts ol the parties, dk 
lsrection of ths court may dire ( 
time how to proceed. It must be ke 
the declaratory ward not o1 te g 
of the parties to the law, | 
ive to be det rmined 
It the declaratory awat il 
M ) ently believe l ( ( 
ommercia i ratio il] ( ¢ 
{(Juestions ect e more complicate 
the egal st ndpoint iter a cau 
hereon | er circumstance 
ule at el the parties 
ction 
| is CC I the ible il c 
inifort ec e act on declarat gine 
he Ma 192 ssue of the Hat ( ¢ 
| ive 71 
l t cedure auth 
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is r < ustice vith 
itilit - any que > 
rougnt tf ii CORT ance 
Ving 1 {1 legal t 
ened tter |i n, t 
k ftorwa t a more amicable 
a ust x . ts I t 
Time for Uniform Mortgage Act 
\s everyone knows, money is now aned t 
irg< extent | editors in one Sé€ ‘ I 
nm mortgage tr property 1 Sore 
iw were u it would make ( ing « é 
s the nifort Negotiable Inst 
OTe enefited the commercial pape ( é 
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The success of the Uniform Negotiable Instru 
ments Act, Uniform Sales Act and other Uniforn 
Commercial Acts has been such that the Sta re 
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recognition and the provisions for the mode of its 
exercise expressed the faith of the fathers in free gov 
ernment and the power of a free people to perpetuate 
the same. I say this because the very conception of 
the power in and of itself was a supreme manifesta- 
tion of the profound faith which was in them and 
because the mode provided for the exertion of the 
power from its simplicity accentuated and made more 
self-evident the abiding faith by which they were con- 
trolled. Thus, while as to practically every other 
power created, checks and balances of various kinds 
were resorted to to limit the mode of the exercise of 
the power or to give sanction to it when exerted, as to 
the power to interpret and enforce the Constitution 
conferred upon, or recognized as existing in, judicial 
authority, no checks were interposed and no sanction 
whatever was ordained concerning its exertion, the 
power great as it was, therefore, in its ultimate con- 
ception being made to rest solely upon the approval 
of a free people. 

My second thought, as I comprehensively contem 
plate the mode in which the judicial power has been 
exerted from the beginning by the courts both national 
and state, of all degrees of jurisdiction, is one of mar- 
vel at the devotion, the fidelity, the self-restraint and 
the love of country with which the power has been 
exerted ; how rare the abuse, how infrequent the slight- 
est semblance of ground for the belief that wilful 
wrong was committed, that is, that there was an in- 
tentional transgression of authority. What a tribute 
this is to our profession—for judges and lawyers are 
one. Indeed, as I look at the subject, and contemplate 
the varied methods by which judges have been 
selected, the frequent shortness of their tenure, the 
almost usual inadequacy of their compensation, the 
natural exultation and pride in our profession which 
comes to me is tempered by a of reverent 
restraint, since the thought cannot be resisted that 
a result so remarkable has been brought about by the 
dispensation of a Merciful Providence in vouchsafing 
the fulfillment of the promise, “As thy days, so shall 
thy strength be.” 

The third thought is how marvelously the exist 
ence of these United States as they stand today a 
mighty people, with a national government adequate to 
fulfill its purposes, with state governments sufficient to 
preserve local autonomy, and with its millions of peo- 
ple all free and yet all restrained by those limitations 
which make men iree, is due to the wisdom of the 
fathers in lodging the ultimate protection of the Con- 
stitution in judicial authority, and thus saving the con 
fusion and conflict from which the destruction of our 
institutions would otherwise have arisen. I know not 
better how to make this truth obvious than by asking 
you to picture what would be our condition today if 
from the beginning we had been deprived of the bal- 
ance wheel which judicial interpretation has afforded 
to the maintenance and development of our institu- 
tions. I know it may be suggested that this view 
is a mistaken one since it attributes to the exercise of 
judicial power beneficial results which were naturally 
brought about by the operation of economic and other 


sense 
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forces; a view which, it is insisted, is demonstrated 
by the outbreak of the mighty conflict of the Civil 
War. I might well leave th 
itself by the obvious‘disproportion between cause and 
effect which it embodies, for who, may I ask, would 
venture to suggest that because a meteor fell across 
the sky therefore the great laws by which the hat 
mony and movement of the universe are maintained 
had no existence and produce no effect? | pause, ne\ 
ertheless, for a moment to point out the miseonception 
of the suggestion. 1 take it it may not be at this day 
doubted that the underlying controversies which 
brought about the Civil War existed prior to the Con 
stitution as the result of divergent institutions or con 
ditions and conflicting opinions which were not ad- 
justed or harmonized when that instrument was 
adopted and therefore were left open for subsequent 
adjustment, and which, by the operation of the laws 
of self-interest or of conflicting conceptions of duty 
or even as the consequence of human passion, it be 
came impossible to settle, and which therefore were 
fanned into the flames which caused that great con 
flagration. But neither side to that mighty contro 
versy struggled to destroy constitutional government 
as they understood, but both on the contrary sought 
to perpetuate and preserve it as it was given them 
to believe that it should rightfully exist. Underlying 
the whole struggle, therefore, on both sides, when it is 


t 
7 
| 
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dispassionately looked at, was the purpose to protect 
and defend free and constitutional government as it 
was deemed our fathers gave it. And this affords a 
ready explanation of how when the smoke of battle 
had passed away and the storm had subsided. the 
supremacy of our constitutional system by natural 
operation resumed its sway, and peace and brother 
hood reigned where warfare and enmity had hitherto 
prevailed. 

Let me illustrate. Do you recall the toymaker and 
his blind daughter, created by the genius of Dickens 
and so admirably interpreted by that great artist, 
Joseph Jefferson, in “Cricket on the Hearth,” where 
with a tenderness which may not be described, mis 
taken though it may have been, in order to conceal 
the poverty and misery of his surroundings the father: 
pictured to the blind one whom he so much loved 
his environment as one of prosperity and affluence 
Let us listen to her as she places her hand upon his 
threadbare gray coat, which she deemed from his d 
scription to be one of some rich fabric, and hear het 
question, “What color is it, father?” “What color, my 
child? Oh, blue—yes—yes, invisible blue.” And now 
with the mists of the conflict of the Civil War cleared 
from my vision, as my eyes fall with tender reverence 
upon that thin gray line, lo, the invisible has become 
the visible, and the blue and the gray, thank God. ar: 
lustrated in that flag which stands 
ect the day when to me it was 
of misery, of suffering, 


one. See it again illust 


r 
I 

1 
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behind me. I can reco 
but the emblem of d: 

of despair and despotism. But ah! in the clarified 
vision in which it is now given me to see it. as I look 
upon its azure field it is glorious not only with the 
north star’s steady light, but is resplendent with the 
luster of the southern cross; and as I contemplate its 
stripes, they serve to mark the broad way for the 
advance of a mighty people blessed with that pleni- 
tude of liberty tempered with justice and self-restraint 
essential to the protection of the rights of all. And 
thus again I see, although the stars and bars have 
faded away forever, the fundamental aspirations 





AMERICAN BAR ASSOCIATION JOURNAI 


contention to answer 






which they symbolized find their imperishable existe 
in the stars and Stripes. 

Great as is the pride which the considerations 
stated afford us as members of our professio1 
surely will be the pride which goeth before a fal 
our free government should suffer detriment beca 
of our failure to remember and earnestly devote « 
selves to the duty which rests upon us 
lt is indeed a great duty when the consequences wl 


may result from a failure to perform it are cons 





ered, consequences which will be fruitful 
not only for our own countrymen but to mankind g« 
erally ; for who can foretell the obscuring of the li 





g g 
rily result from a failure of our constitutional syster 
Mark you, I am not speaking pessimistically and 
not intimating, because now and again some doctri1 
are boldly asserted and seem to meet with appr 
which by their mere statement are so destructive 
representative government as to give rise to a sens« 
despair or at least to cause the foreboding that tl 


foreshadow the possibility of complete extinction 
our government by the disregard of the essent 
truths upon which it must rest, that I am of 

opinion that such a result will be accomplished. | 

this because the things I refer to, all of them, I t 
are but local and ephemeral and they serve to demor 
strate one of the wonderful advanta; 
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of local government, since it affords a means for cor 


fining and localizing the maladies wl disappe 

long before there is the slightest danger of their be 
coming operative and effective within the great bod 
of the people. Indeed, I cannot conceive the thought 


that whatever betide and however general mi 
come a popular aberration, the consequence woul 


that the light of constitutional libert lld go < 
forever, since there is given me the faith to belie 
that however complete might be a conflagration whi 
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i€ stroyed the noble edifice of our constitu I iS 1OI 
as the traditions of the American lawyer surviv 
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they would suffice to afford the energy and insight 


from the exertion of which a new and enduring edifi 


of liberty and representative government would arise 


But think of the sorrow and the suffering to be et 
dured while such process of rehabilitat was beir 
carried out. 

But the question naturally comes, what are the 
dangers which threaten us and how is t luty t 


performed of guarding against them 


In the first place, there is great danger, it seems 


to me, to arise from the constant habit which prev 


where anything is opposed or objected 1 f resorting 


vithout rhyme or reason to the Constitution as a meat 


f preventing its accomplishment, thus creating 
general impression that the Constituti« but a bar 
rier to progress instead of being the broad hig! 
hrough which alone true progress may be enjoyed 


Upon whom does the duty more clearly rest to modif 
and correct this evil than upon the 


profession 


In the second place, it seems to me one of the 





greatest evils which threaten us is, as it were, a forget 
fulness of our system, a growing tendency to ypos 
that every wrong which exists despite the syst an 
which would be many times worse if the system di 





not exist is attributable to it and therefore that the 
Constitution should be disregarded or overthrown 
lhis rests alone upon a forgetfulness of the considera 
tions which underlie the Constitution and of the in 
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tions ¢ ( ind were therefore the 
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f our race \ better gradually rectify this 
lition of members of our profession 
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emselves up to t rrection of errors and wrongs 
hicl é he principles involved in our 
nstitutional gover nt and thus convince that true 
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In the seems me that there is a 
tendency, not oT now as it was a few vears ago, 
In Memory of S. S. Gregory 

Presentatiot portrait of the late S. § 
Gregory to the eo Bar Association on May 
20, was the occasio1 r some notable tributes to the 
life and charact the man Mr. Horace Kent 
Tenney preside t t xercises, and Mr. Edward 
Osgood Brown, M: ardiner Lathrop, Mr. Robert 




















H. Parkinso1 Mr. Salmon O. Levinson made 
brief talks M1 n R. Montgomery, President 
of the Chica iation, responded in behalf 
wipe 
Space is | r the reproduction of these 
notable tributes following extract is from that 
lelivered by 
T e always seemed 
he ideal law I ible and straightforward in all 
s ea 2 a urts, it goes 
vithout sa g é was H ire allowed no 
leflection fror é n his relation to his fellow 
men A! le lil . t reful I ll the multitudinous 
juties which | took in behalf of his clients, ever 
rdit the ilways eager to 
ass the « : fining the issues 
n any litigat was engagt attentive to 
all ot the courte uld prevail between honor- 
able « Pp ents i eve iling his forensic 
efforts with vy of unfair dealing with wit- 
nesses or pa d e bee even with- 
out the great ind haracteristics of which I mean 
to speak, brilliant nexceptionable by any standard 
generally applied t minent and leading members of 
the Bar 
Beyond all tl rs of my acquaintance in the 
long years I ha r mong them, he carried through 
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as admirably illustrated by efficient work in some re 
spects done by the American Bar Association, to be 
lukewarm concerning attacks upon fundamental and 
essential Constitutional provisions, to take it for 
granted that they may not be overthrown, when on the 
contrary the plain duty is to be alert, to be insistent, to 
be devoted, at all times and on all occasions to defend 
against the least encroachment, to point out the dan- 
gers which must come and thus to keep ever vividly 
present and quickened in the minds of all the people the 
necessity of adhering to and upholding the Constitu- 
tion if they would preserve the heritage of liberty 
which they have received. 

At the outset, seeking to express the true reso- 
nance of the toast to which I was called upon to re- 
spond, I ventured to modify its form of statement so 
as to make it all-embracing and thus virtually cause it 
to be but the expression naturally to be expected from 
this body of lawyers. Now as I come to a conclusion 
may I be permitted to strike a chord for the purpose 
of evoking the noble harmony which underlies the 
toast as I at the outset interpreted it, by proposing 
one to the health of the American lawyer, which in- 
cludes the American judge, as bench and bar are one ; 
not alone of the judges of courts of extended juris- 
diction and of last resort, but of all, however limited 
their jurisdiction; not alone of lawyers engaged in 
great affairs, but of all, however narrow may be the 
sphere in which they move. And in thus re-express- 
ing the toast or rather echoing it as expressed, may I 
not be permitted to indulge in the heartfelt aspiration 
that there may be given to them all a deep and rever- 
ent purpose of faithfully discharging the duties which 
rest upon them, to the end that our free institutions 
may be preserved and may be transmitted unimpaired 
to those who are to come 


his life and followed in his actions, at any sacrifice of 
time, energy and material rewards, those ideals which 
alone make a noble and ennobling profession out of what 
without them might be a sordid and huckstering trade. 

His belief in and respect for the higher ethics of his 
profession was characterized by no pretense of lofty senti- 
ments unaccompanied by corresponding acts, by no mere 
lip service in addresses on holiday occasions. He felt 
that in becoming a lawyer he had undertaken to be a 
servant of justice among men. And he believed that the 
service he had undertaken required him to see to it to the 
best of his ability and talents that unpopular men, unpopu- 
lar cases, and helpless and unfortunate people should not 
fail of fair and adequate representation and protection 
before the tribunals of the law 





Yellow Paper and Eye-Strain 


Books and newspapers would be more easily 
read and less productive of eye strain upon the 
readers if they were printed on yellow tinted paper, 
according to Dr. John E. Dutcher, associate pro 
fessor of physics at Indiana University. 

The yellow rays, Dr. Dutcher says, have more 
penetrative power than white rays, and have a bene- 
ficial rather than a wearying effect on the retina of 
the human eye. 

He points to the fact that many automobile 
manufacturers are now having yellow lenses placed 
in automobile lights since the penetrative power 
through dust and fog is greater than that of white 
light, which is really a combination of other colors. 
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THE NEW CHIEF JUSTICE 

President Harding’s appointment of 
Ex-President Taft to be Chief Justice of the 
Supreme Court of the United States is an 
event which to the lawyer suggests some 
interesting reflections as to the contrasts 
between two great offices 

The President of the United States oc 
cupies a position of power and pre-eminence 
second to none other. The opportunity for 
the service of one’s country is almost unlim 
ited, but the President is burdened with 
many heavy responsibilities from which 
there is no escape and which cannot be dele 
gated to or even shared by others. He must 
decide problems which may involve the suc 
cess or failure of his administration, the vic 
tory or defeat of his party in the next cam 
paign, the financial prosperity of the country 
or the prostration of its industrial life, and 
not infrequently the honor of the nation and 
the dread alternative of war 

The circumstances necessarily attendant on 
the making of such momentous decisions are 
not conducive to the exercise of calm judg 
ment or the ascertainment of truth. Often 
they must be made in the midst of the tu 
mult and clamor of great public disputation 
when the- voice of wisdom is not uttered or 
not easy to be distinguished. Because of the 
fact that his office is political, and because 
politics in the country is so intensely parti 
san, no President, during his incumbency of 
the office, has lacked critics. He has been 
frequently misunderstood and too often mis 
represented. The unkind and unjust things 
that were said by his contemporaries about 
our first President are almost beyond belief. 

The position of Chief Justice of the 
Supreme Court of the United States cannot 
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ot course be put above that of the President 


but there are many reasons why a mai 


protessio1 


reared in the atmosphere of our | 


a student of law as a science, and particu 


larly one who has attained high rank on th 
bench, may regard the position as preferabl 
in many respects to the presidency. Possi 
bly Chief Justice Taft so regards it 

The function of the judge is to declare 
interpret and apply the law with 
to personal or partisan considerations. This 
function has been so long and so fully under 
stood and the conduct of our judicial officers 
has been in such close accord with high 
ideals that the people now rarely criticize the 
decisions of a judge and almost never place 
on him the blame for an unpopular law. They 
know that he did not make it but that he 
found it already made, and hence the critical 


attitude which we take towards our Chief 
Executive is not taken towards our Chief 
Justice. 

The problems to be decided by a judge 
of the court of last resort are difficult and 
perplexing, but the atmosphere in which he 
works is calm and tranquil. There is no 
tumult or clamor. if 
ference of opinion among the nine great men 
who constitute the Supreme Court of the 
Nation, the most earnest dissent is defer 
entially expressed, and is marked b 


Even when there is dif 


as much 
Nor is there lack 
of valuable assistance in the solution of the 
dificult problems which come before t 


courtesy as conviction. 


he 
1i¢ 
great tribunal. The conclusions of the 
learned judges who have studied the cases 


below are before the reviewing court with 
full statement of the reasons which the 
judgments are based, and on each side of the 
controversy learned counsel lend the aid of 
their scholarship and experience. 

There must also be a comforting 
of repose in the consciousness that one may 
devote himself to his high duties, free from 
all anxiety on account of the proverbial 
uncertainties of popular elections 

The tenth Chief Justice comes to his 
post of duty and responsibility with 
range of experience in the great things of 
public lite than any of his predecessors. He 
has always been recognized as possessing in 
a high degree the judicial temperament, and 
his judicial career has commended him to 
the men of his profession. During the great 
world war he proved that love of country 




















nd of his c 's cause came before every 
her consideration 
May he find the intellectual pleasure 
vhich comes with great 
minds, the se1 derived from respect and 
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m opportunity tor useful service, in a post 
supreme 1 tance, 
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ng whether or not this effort 

tice for force in industrial con- 
ded on sound principles, it is, 

necessary to give most respectful 

consideration t sincere criticism. 


This subject 


oversies 1s f 
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course, 


is one of direct and personal 


interest to lawyers because if controversies 
concerning the tes and conditions of employ- 
ment are found be justiciable, and if a 
method of deciding such controversies accord- 
ing to the right justice the case be de- 
veloped and bri ught t State of efficiency 


be more satistactory to bi th 
kes and lockouts, the lawyer’s 


which proves it t 
parties than st1 


held of usefulness will be greatly enlarged. 


Col. Dean's criticism of the project is as 
sincere as it is able and will prove to be inter 
esting and profitable reading 

THE NI -ER OF THE CHIEF 


IUSTICES 
on the death of the late 
the appointment of his 
to the 
have held that exalted 


Recent com! 
Chief Justice 
successor 
number of 
position. 

In columns the Journal has 
referred to the late Chief Justice"s the ninth, 
but very distinguished authority has challenged 
the this numeration on the 
ground that John Rutledge, usually referred 
to as the second Chief Justice, was not entitled 
to be so considered, the Senate having refused 
to confirm his appointment. The decisive 
point is the-status of John Rutledge. If he is 

among the Chief Jus- 


disc ses a controversy as 


men 


its edit 


correctness 


entitled to be counted 


tices, White was the ninth and Taft is the 
tenth. 
In 3 Dallas 121 appears the follow- 
ng: 
A commission iring date the lst of July, 
1795, was read vhich, during the recess of 


Stree: I cr Fem 


Congress, | 
EF JUSTICI 


the Senate 


lire, was appointed 


CHI 1e next session of 
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Paragraph 3of Section 2 of Article Il of 
the Constitution provides: 

The President shall have power to fill up all 
vacancies that may happen during the recess of 
the Senate, by granting commissions which shall 
expire at the end of their next session. 

John Rutledge entered upon the discharge 
of the duties of that office at once, pronounced 
the judgment of the court in U. S. v. Peters, 
(3 Dall. 129), and signed the Writ of Prohi 
bition in that important case as Chief Justice 
(ibid p. 132). In Talbot v. Janson (3 Dall. 
133) he participated with Paterson, Iredell and 
Cushing in the affirmance of a judgment by 
Wilson, sitting in Circuit. No other cases were 
decided during his brief incumbency. His as- 
sociates certainly recognized him as Chief Jus- 
tice, and the doubt as to his title to the office 
seems to be of comparatively recent date, and 
to be unfounded, for his appointment was made 
in strict conformity with the constitution and 
was followed by acceptance and user. 

There is more room for controversy as 
to the reasons for the refusal of the Senate to 
withhold consent to his appointment when that 
matter came before that body for action after 
the summer recess. It has been said that the 
reason for the rejection of his name was his 
failing mental health, and this view is some- 
what supported by his nervous breakdown at 
about the time of his rejection, from which he 
never recovered. 

It is, howeve->, significant that contempo- 
raneous comment on the subject attributed the 
action of the Senate to the fact that Rutledge 
had bitterly condemned the Jay treaty which 
the Federalist majority in the Senate had ap- 
proved. It is not difficult to believe that in those 
days of post-war bitterness the Senate might 
not have been free from resentment for oppo- 
sition to its course and that the “failing mental 
health” might have been a result rather than 
a cause of the rejection. 





CONTRIBUTIONS 


The board of editors wish the members 
of the Association to feel that the Journal is 
a forum in which every question of broad 
interest to the profession in general may be 
discussed. Articles and letters are welcomed 
and those who send them may be assured that 
they will receive prompt and careful attention. 

Articles cannot always be published in the 
number following their acceptance. Those who 
send them, however, may rest assured that 
material which is found available will appear 
at the earliest possible date. 





REVIEW OF RECENT SUPREN IE COURT DECISIONS 


Review by Mandamus—Authority of Municipalities to Make Binding Contracts for Maximun 


Rates—Rent Regulation Cases—The Sherman 
in War 


Prices—‘‘Invested Capital” 


By Epcar Bronson 


Practice—Review by Mandamus 

Re Matthew Addy Steamship & Commerce 
poration, Adv. Ops. p. 598. 

An original petition was filed for a mandamus 
directing the District Judge, Eastern District Virginia, 
to vacate an order remanding a cause to the State 
Court, whence it had been removed. On rule to show 
cause, the judge made return that mandamus was not 
a proper remedy because of the provisions of Sec. 28 
Judicial code concerning the remandment to state 
courts of cases improperly removed that 


Cor- 


such remand shall be immediately carried into execution 
and no appeal or writ of error from the decision of the 
district court so remanding such cause shall be allowed. 

Mr. Justice Clarke delivered the opinion of the 
court and showed that the very point in issue had 
been decided more than thirty years ago and the 
decision constantly adhered to. The case merits 
review here, because of its quotations from Re 
Penn. Co. (137 U. S. 451) and its approval of the 
reasoning of Mr. Justice Bradley in that case, boldly 
departing from the mere letter of the law, and sup- 
plementing the literal words of the statute by an 
additional prohibition, not expressed, but neces- 
sarily implied in order to accomplish the evident 
purpose of the act: 

In terms, it only abolishes appeals and writs of error, 
it is true, and does not mention writs of mandamus; and 
it is unquestionably a general rule that the abrogation of 
one remedy does not affect another. But in this case 
we-think it was the intention of Congress to make the 
judgment of the circuit court, remanding a cause to the 
state court, final and conclusive... The abrogation of 
the writ of error and appeal would have had little effect 
in putting an end to the question of removal, if the writ 
of mandamus could still have been sued out in this court 

Although the writ of mandamus is not mentioned in 
the section, yet the use of the words “such remand shall 
be immediately carried into execution,” in addition to the 
prohibition of appeal and writ of error, is strongly in- 
dicative of an intent to suppress further prolongation of 
the controversy, by whatever process. We are, therefore, 
of opinion that the act has the effect of taking away the 
remedy by mandamus, as well as that of appeal and 
writ of error. 

After citing and reviewing numerous decisions, 
all of which were in harmony with the case first 
cited, the court says: 

The conflict of opinion in the lower courts with 
respect to the right of removal from a state court of a 
case in which the opposing parties are citizens of different 
states, and neither is a resident of the state in which the 
case is commenced, is much to be regretted; but Section 
28 of the Judicial Code is controlling, and Congress alone 
has power to afford relief. 

Of course the meaning of the court here is, 
not that there is no remedy for the conflict of 
opinion save by congressional action, because 
refusal to remand in such a case might present a 
reviewable question, but the meaning is that this 
regrettable conflict of opinion does not justify the 
Supreme Court in taking jurisdiction to review by 
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Excess Profits Tax 


asian 


Congress has declared “shall be 
into execution.” 

K. Schmuck for petitioner and 
Baird, Jr., and Gilbert R 


mandamus what 
immediatély carried 
Argued by Mr. T. 
by Messrs. Edward R. 
Swink for respondent. 


Rate Regulation—Authority of Municipalities 
to Make Binding Contracts for Maximum 
Rates 

Southern Iowa Electric Co. v. City of Cha 
et al and two other cases, Adv. Ops. p 5 4 

The appellants, three public utility corporations 
operating in lowa cities, had franchises, conferred by 
municipal ordinances, to use the streets, one for twenty 
years and two others for twenty-five years. The 
ordinances contained a schedule of maximum rates 
After they had been in effect a few years, suits were 
begun against the cities to prevent the enforcement 
of these maximum rates, on the ground that they 
were so low as to be confiscatory. The District Court 
for the Southern District of Iowa granted a tem- 
porary injunction restraining enforcement of the 
maximum rates and allowed an order permitting a 
higher charge pending suit. 

The cases were submitted upon the pleadings, and 
without the taking of testimony, upon issues which 
presented the contention that the ordinances were con- 
tracts and, therefore, the maximum rates could be 
enforced against the corporations, even though they 
were confiscatory. The lower court adopted the view 
that the ordinances were enforceable contracts, en- 
tered decrees enforcing the rates, and these decrees 
came before the United States Supreme Court for 
review on appeal. 

Mr. Chief Justice White delivered the opinion of 
the court and, after reviewing the facts presented 
by the record and stating the questions at issue, he 
said: 

7. 

Two propositions are indisputable: (a) That although 
the governmental agencies having authority to deal with 
the subject may fix and enforce reasonable rates to be 
paid public utility corporations for the services by them 
rendered, that power does not include the right to fix 
rates which are so low as to be confiscatory of the prop- 
erty of such corporations. (Citing Reagan v. Farmers’ 
Loan & T. Co., 154 U. S. 362 and many other cases.) . . 
and (b) that where, however, the public service corpora- 
tions and the governmental agencies dealing with them 
have power to contract as to rates, and exert that power 
by fixing by contract rates to govern during a particular 
time, the enforcement of such rates is controlled by the 
obligation resulting from the contract, and therefore the 
question of whether such rates are confiscatory becomes 
immaterial. (Citing Freeport Water Co. v. Freeport, 180 
U. S. 587, 593, and many other cases.) 

From these two propositions and the sup- 
porting them, the Chief Justice deduced the conclusion 
that, since the rates in question were conceded to be 
confiscatory, they could not be enforced unless they 
were secured by contract obligation, and that the solu- 
tion of this question turned first on the power of the 
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ies to contract the subject; second, if they had 
power, whether they exerctsed it. He assumed 
the sake of the 9 ent that the public service cor- 
tion had the ntractual power to enter into the 
tracts in question and stated that the real issue 
as whether the mu pal corporations under the law 
lowa had such authority 
Che statute 1 question was sec 0725 of the Code 
f 1897, which pr led that municipal corporations 
hould have the power to require every individual 
nd private corporation operating gas, water, light or 
power to turnish service at rates fixed by the munici- 
palities and that these powers should not be abridged 
y ordinance, re ion or contract From the de- 
sion of the Supreme Court of lowa, in Woodward 
lowa R. & Light Co. (178 N. W. 549) he quoted 
vith approval as { WS 
It will be not from the foregoing that the legisla- 
tive power t x 1 s conferred by this section upon 


the city council I gislative power thus conferred is 
a continuing one, and may not be abridged or bartered 
away by contract or otherwise By the revision and 
codification of 1897 the right of contract as to rates 
for utilities of this character was entirely eliminated, 
and the legislativ power to regulate rates was con- 
ferred upon the city council in all cases. The reason 
for the change of method is obvious enough. Under 
the contract method, the rights of the public were often 
bartered away, either ignorantly or corruptly, and 
utility corporations ume empowered through the con- 
tractual obligations to enforce extortionate rates. The 
net result of the ssive legislation is found in our 


present Sec. 725, whereby it is forbidden to any existing 
city council to bind the city to any rate for any future 
time. The power gulating the rate is always in the 
present city coun t must be said, therefore, that the 
rates fixed by Sec. 6 of the ordinance hereinbefore re- 
ferred to were not fixed by contract. 

The Chief Justice quoted from many other cases 


Court of lowa had reaffirmed 
continuing power and duty of 
inconsistent with the 
concerning the rates for the 


in which the Supreme 
the doctrine that the 
municipalities to rates was 
making of any contract 


future, and held that rates so fixed were always sub- 
ject to review and concluded the opinion in the fol- 
lowing words 

The total want of power of the municipalities here 

in question to contract for rates, which is thus established, 
and the state public policy upon which the prohibition 
against the exister f such authority rests, absolutely 
exclude the exist f the right to enforce, as the result 
of the obligation of a contract, the concededly confiscatory 
rates which are it ved, and therefore conclusively 
demonstrate tl nitteed below in enforcing such 
rates upon the t t f the existence of contract. And, 
indeed, the necessit this conclusion becomes doubly 
manifest when it borne in mind that the right here 
asserted to contract rogation of the state law and of 
the rule of public 1 y announced by the court of last 
resort of the st urged by municipal corporations 
whose every power! is upon the state law. 

The decrees were reversed and the causes re- 
manded for further proceedings in conformity with 
the opinion. The case was argued by Messrs. Emmet 
Tinley, John A. Reed and William Chamberlain for 


ap pellants and by Messrs. Kridelbaugh and Munro for 
certain appellees 
San Antoni San Antonio Public Service Co., 


Adv. Ops. p. 518 


The San Antonio Public Service Co. acquired the 
rights and privileges of four other compamies which 
had opal for the operation of a street rail- 
way ¢ hing of gas and electricity for light 


and shinny In t the linance grants, there was a pro- 
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vision that the street railway companies should charge 
a 5 cent fare for one continuous ride over any of 
their lines with one transfer, and the general ordi- 
nances and penal code of the city forbade the charg- 
ing of more than a 5 cent fare. In 1918 the Public 
Service Company applied to the city for permission 
to increase its rate of fare from 5 to 6 cents, on the 
ground that the 5 cent fare had become wholly in- 
sufficient to remunerate the company for the expenses 
of operation and, if continued, would amount to a 
confiscation of the property of the company. After 
a hearing, the city, by an ordinance reciting that the 
company was bound by a forty year franchise granted 
in 1899 to charge only a 5 cent fare, refused to make 
the increase. The company thereupon filed a bill to 
enjoin the city from enforcing such fare on the 
ground that it was a confiscatory rate. On reference 
to a Master there was a finding that the rate pre- 
scribed by the ordinance was insufficient because of 
the changed conditions since the rate was fixed 20 
years ago, but the Master held that a rate reasonable 
when fixed does not become unreasonable from the 
judicial point of view because of changed conditions, 
and that to enjoin the interference with a higher rate 
by the company would be to exercise a power 
which courts do not possess. When the Master’s re- 
port came before the court it was held that the court 
had jurisdiction to prevent the admitted confiscation 
which would result from the 5 cent rate, but that, 
as the court was not a primary rate making au- 
thority, it would not fix a reasonable rate to replace 
the 5 cent rate, the enforcement of which would be 
enjoined, but that it would postpone shaping the final 
decree for that purpose, expressing the hope that the 
parties might agree upon such a rate. Later a final 
decree was entered substituting a 7 cent rate for the 
5 cent rate and enjoining the city from enforcing the 
various ordinances complained of in the bill prohibit- 
ing and punishing the charging of a higher rate than 
5 cents, but the decree reserved the right to the city 
to ask relief, whenever, because of a change in condi- 
tions, a 5 cent fare should cease to be confiscatory. 

The opinion was delivered by Mr. Chief Justice 
White and after reviewing the facts and the record as 
above outlined, he said: 

That, in view of the admited fact of confiscation, the 
court had power to deal with the subject, we are of 
opinion is too clear for anything but statement. And we 
think it is equally clear that as the right to regulate gave 
no power whatever to violate the Constitution by enforc- 
ing a confiscatory rate,—a result which could only be 
sustained as a consequence of the duty to pay such rate 
arising from the obligations of a contract,—it follows that 
the solitary question to be considered is whether a con- 
tract existed empowering the city to enforce the con- 
hscatory rate. 

Following the line of reasoning which the Chief 
ome e had announced in the Southern lowa Electric 
Co. v. Chariton, supra, he held that there was no con- 
ae fixing a 5 cent rate because of the provision of 
the State Constitution prohibiting “any irrevocable or 
uncontrollable grant of special privileges.” The Consti- 
tution was amended in 1912 so as to give municipalities 
authority broad enough to enable them to contract as 
to the rates of fare to be charged, but the Chief 
Justice pointed out that no contract was made be- 
tween the city and the traction company after the 
constitutional amendment in 1912 and that the amend- 
ment was therefore irrelevant to the cause under 
consideration. In reply to the suggestions made in 
argument that a contract might be inferred from the 
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franchise, which if not binding on the municipality, 
was binding on the company, as a unilateral obliga 


tion to be inferred as a consequence of the acceptance 


of the grant, the Chief Justice said 
The bold contrast between the ordinance referred ti 
and the statement made by the cit the ordinance re 
fusing the increase in rate to meet the confiscation. because 
of the assumed restraint put by an existing contract, tends 
to throw abundant light on the The fact is 


Situation 


that all the contentions of the city as to implication of 
contract as to the 1899 rates but illustrate the plainly 
erroneous theory upon which the entire argument for the 


city proceeds; that is, that limitations by contract upon 
the power of government to regulate the rates to be 
charged by a public service corporation are to be implied 
for the purpose of sustaining the confiscation of privat 
property. 
The case was argued by 
appellants and Mr. S 


Mr. R. J. MeMillin for 
|. Brooks for appellee 


The Rent Regulation Cases 
Julius Block v. Louis Hirsh, Ady 
One Louis Hirsh bought a building in Washing 
ton while the lease to the first floor and cellar to 
one Julius Block was running, and notified him that 
he should require possession when the lease expired. 
Block declined to surrender the premises and Hirsh 
brought suit in the Supreme Court of the District 
to recover possession. Block relied upon the act of 
October 22, 1919, Chapter 80 title 2, “District of 
Columbia rents ;” especially Section 109 which pro 
vided that the right of a tenant to occupy any hotel, 
apartment or “rental property’ was to continue, not 
withstanding the expiration of his term, at the option 
of the tenant, subject to regulation by the commission 
appointed by the Act, so long as he paid the rent and 
performed the conditions as fixed by the lease, or as 
modified by the commission. The same section pro 
vided that the owner might | the possession of 
such property for actual and bona fide occupancy by 
himself, or his children or dependents upon 
giving thirty days’ notice in writing. The Act further 
declared (Sec. 122) that the provisions above cited 
were made necessary by emergencies growing out of 
the war, and as emergency legislation they are to end 
in two years unless sooner repealed 

According to affidavit, Hirsh wanted the 
premises for his own use but did not see fit to give the 
thirty days’ notice because he denied the validity of 
the “Rent” Act. The Supreme Court of the District 
rendered judgment in favor of Hirsh, and the Court 
of Appeals of the District affirmed the judgment on 
the ground that the ‘an attempt to au 
thorize the taking of property not for public use, and 
without due process of law, and for this and other 
reasons void.” The c came before the United 
States Supreme Court on a writ of error to the Court 

of Appeals of the District 
Mr. Justice Holmes delivered 
opinion. With regard to the 

Justice said: 
No doubt it is true 

facts that are material only 

rule of law, for instance, that a certain 

the courts. (Citing 


one, may not be held conclusive by e 
laration by a“legislature con 


many cases) But a dec 

cerning public conditions that, by necessity and duty, it 

must know, is entitled at great respect. In this 

instance Congress stated notorious and almost 

world-wide fact That declared by the 

statute did exist must and the question is 
meet it in the way 
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his 


statute was 
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emergency, the learned 
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in which it has been met most of the 
of the world. 

The general proposition to be mainta 
circumstances have clothed the letting of buildings 
District of Columbia with a public interest s 
to justify regulation by law ; 
may so change in time or so differ in space as t 
with such interest what ! 


other times 
places would be @ matter of purely privat 


by 


as 


an at 


In support of this general proposition M1 
Holmes referred to the application of t! 


insurance, irrigation and mining cases \s an 


tration of the different tests which have been 
to the ascertainment of public interest and that 
interest may extend to the use of land, he said 


Plainly rcumstan 


The fact that tangible property is also visible tend 


a rigidity to our conception Of our rig 
not h to others 
the notion that the former are exempt from the legi 
required from time to time i ilize 
t only by the de 


give 
we do attac less concretely thed 
modification 
is contradicted n¢ 
main, under what is taken is paid 
of the its proper 
property rights may be cut down, and to tl 
without pay. 


ctrine o! 
which 
sense 


police power in 


the learned 
the right und 


buildings, 


In support of this doctrine 
cited which sustained 
police power to limit the height 
quire safe pillars to be left in coal mines, to re 
billboards in and to preserve the timl 
watersheds, and said: 


decisions 


ol 
cities 


These are enought to establish t ta 
exigency will justify the legislature in restricting 
rights in land to a extent without 
But if, to answer need, the 
height, to another it may lit 
perceive reason for denying the just at 
good in the foregoing l 
erty rights now in question if the 
quires that. The reasons are of a 
they certainly are not less pressing. Congress has 
the unquestionable embarrassment of government 
danger to the public health in the existing 
rhe space in Washington is nec: 
vely few hands, and letting 
a business as any other I sing 
All the elements of 
degree of public cont! 
he only matter that seems to [ 
whether the statute goes too far. For just as re « 
a point at which the police power ceases and leaves 
that of eminent donfain, it may l 
tions of the present sort, pressed to a 
might amount to a taking without due prox 
The main point the law is that tenant 
allowed to remain in possession at the s 
they have been paying, unless modified by tl 
established by the act, and that thus the us 
and the right of the owner to do what he w wit 
own and to mz what contracts he pleases 
But if the 1 c interest be established, the regu 
of rates is one of the first forms in 
and the validity of such regulation has 
Munn vy. Illinois, 94 U. S. 113. 
and justified only as a temporary measur \ 
time, to tide passing trouble, we 
law that could not be upheld as a permanent chang 
Machinery is provided to secure to t i 
reasonable rent 106.) It may be assumed t 
interpretation of “reasonable” will 
at least, of the power of profiting 
of people to Washington, caused 
ernment and the war, and thus of a 
to fortunately situated property,—of 
of his property as defined in Internatior 
v. Kentucky, 234 U. S . Southern R. | v. ( 
216 U. S. 400, 414 
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embodied in taxation and is accepted. It goes littl 
all farther than the restriction put upon the rights 





The regulation is 


while it is unjust to pu 














of 


Ri 


Of 





pr 
rer 
lib 
, tha 
go" 








RECEN1 


SUPREME COURT 





DECISIONS 349 








ol } r leba 
erence gi t ant i 
ssary inc C < 
law. If thet ned st 
wer to evict, t t mit 
uld ft 
1 Assuming tl \ 
ans le pt d gress Ve 





ments nor the ex 


were 


restraints t dimi 


He admitted 
problem and induced 
remedy, but asserté 
liberately made as 
that the sum of thes 


government that t ire 


ne col 


that the 


restraint u 








table usury laws. 


possess 
I € l 


bitrary power. ( 
, 
appeal 


restraints 


a | 
i «al 


] he 
n is an almost 
tional in Eng- 
t to the landlord’s 
rd’s demands 


is tradi 





jec 


e landl 


ise justified the 
nave concern, of 
those means were the 








sest, whether t t cost more than they come 
will eftec t desire is enough that 
ire not g t gislation that has 
P resorted t me pu | ver the world 
futile or nas aDile latior t the relief 
ught 
lhe statute is ted to on tl rther ground that 
andlords and tet s are deprived by it of a trial by 
iry on the right t ssion of the lan If the power 
the commissio! tablished by the statute to regulate 
the relation is establis 1, as we think it is, by what we 
have said, this t amounts to litth To regulate 
the relation and t e the facts affecting it are hardly 
eparable. While t t is in force there is little to 
lecide except whet rt rent allowed is reasonable, and 
upon that question t courts are given the last word 
\ part of the exig s to secure a speedy and summary 
1dministration of t iw, and we are not prepared to 
say that the sus} f ordinary remedies was not 
1 reasonable pr statute reas e€ in its aim 
and intent rl iff obtained a judgment on the 
ground that t stat vas void, root and branch Phat 
udgment n 
Mr. Justice McKenna delivered the dissenting 
pinion and witl concurred the Chief Justice, 
Mr. Justice Va levanter and Mr. Justice Me 
Reynolds Che ( Justice at the outset of his 
opinion says 
The grounds ure the explicit provisions of 
the Constituti ted States; the specifications 
the gt nt esistible deductions from thos« 
! sions, and would require no expression 
ut for the those whose judgments challenge 


The provisions the Constitution to which the 
learned Justice ref ure the 5th and 14th Amend- 
ments whereby national government and the 
States respectively are forbidden to deprive any per- 
son of “life, libert r property withoue due process 
of law” and private property cannot be 
“taken for public t vithout just compensation,” and 
there is an assig nt to Sec. 10 of Article 1 that 
no State shall pa ny law impairing the obligation 
of contracts Phe rpose of the statute involved ts 
declared to be 

to permit a less¢ ntinue in possession of leased 

premises after t rati f his term, against the 

demand of s la i, and in direct opposition to the 
covenants of the long as he pays the rent and 
performs the cot s as fixed by the lease, or as modi 
hed by a commiuss reated by the statute This is con- 
trary to every co! tior f leases that the world has 
er enter e re " rights and obliga 
tions of les 
In reply t gument of necessity by condi 
tions resulting f war, Mr. Justice McKenna 
said 
The thoug mes that the country has 
had other Iting embarrassments, yet they 
did not 1 xat f constitutional require- 


[ onstitutional 


nishe 


iditions presented a 
for government 
‘onstitution was de- 
pon government and 
rights of the 
of power 


were 
liustment 


and rights made the Constitution a real charter of 
liberty, deserving the praise given it as “the most 
wonderful work struck off at any given time by the 
brain and purpose of man,” and he added that more 
than a century of time “has-certainly proven the 
sagacity of the constructors, and the stubborn strength 
of the fabric.” He said: 


The “strength of the fabric” cannof be assigned to 
any one provision; it is the contribution of all; and there 
fore, it is not the expression of too much anxiety to de- 
clare that a violation of any of its prohibitions is an 
evil—an evil in the circunistances of violation, of greater 
evil because of its example and malign instruction. And 
against the first step to it this court has warned, ex- 
pressing a maxim of experience,—“Withstand beginnings.” 
Boyd v. United States, 116 U. S. 616, 635. 

The learned dissenting Justice expresses himself 
without reserve in regard to the occasion for and 
effect of the legislation in question. He asks why the 
federal government and the state government of New 
York exercise the police power to determine who shall 
occupy the premises involved in the cases before the 
court, and declares that the answer is “to supply 
homes to the homeless,” to which supposed answer he 
says: 

It does not satisfy. If the statute keeps a tenant in, 

it keeps a tenant out; indeed, this is its assumption. . 
And this, it is the view of the opinion, has justification 
because “space in Washington is limited” and “housing is 
a necessary of life.” A causative and remedial relation 
in the circumstances we are unable to see... . 

If such exercise of government be legal, what exer- 
cise of government is illegal? Houses are a necessary 
of life, but other things are as necessary. May they, 
too, be taken from the direction of their owners and dis- 
posed of by the government? Who supplies them, and 
upon what inducement? And, when supplied, may those 
who get them under promise of return, and who had no 
hand or expense in their supply, dictate the terms of re- 
tention or use, and be bound by no agreement concerning 
them? 

An affirmative answer seems to be the requirement 
of the decision ...if the public interest can extend a lease, 
it can compel a lease; the difference is only in degree and 
boldness. In one much as in the other, there is a 
violation of the positive and absolute right of the owner 
of the property. And it would seem, necessarily, if either 
can be done, unoccupied houses or unoccupied space in 
occupied houses can be appropriated. The efficacy of 
either to afford homes for the homeless cannot be dis 
puted 

The prospect expands and dismays when we pass 
outside of considerations applicable to the local and nar- 
row conditions in the District of Columbia....A New 
York statute is submitted to us, and counsel have referred 
to the legislation of six other states. And there is in- 
timation in the opinion that Congress, in its enactment, 
has imitated the laws of other countries. The facts are 
significant and suggest the inquiry, Have conditions come 
not only to the District of Columbia, embarrassing the 
Federal government, but to the world as well, that are 
not amenable to passing palliatives, and that socialism, 
or some form of socialism, is the only permanent cor- 
rective or accomodation? ... The inquiry occurs, Have 
we come to the realization of the observation that “war, 
unless it be fought for liberty, is the most deadly enemy 
of liberty ” 


as 


Returning to the Constitution the learned Justice 
again laid emphasis upon the fact that its words were 
deliberately intended as a restraint upon the govern- 
ment and upon the people themselves and that this 
restraint was deemed necessary for the protection of 
the individual and he inquires: 

Has it suddenly become weak. . . Has it become an 
anachronism, and is it to become “an archaeological 
relic,” no longer to be an efficient factor in affairs, but 
something only to engage and entertain the studies of 
antiquarians? Is not this to be dreaded—indeed, will it not 
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be the inevitable consequence of the decision just rend- 
ered? 

He again calls attention to Article 1, Section 10, 
providing that no state shall pass any law impairing 
the obligation of contracts, and to the 5th Amendment 
which declares that no person can be deprived of 
property without due process of law, and says: 

The prohibitions need no strengthening comment 
They are as absolute as axioms. A contract existing, its 
obligation is impregnabl« The present case is con- 
cerned with a lease, and that a lease is a contract we do 
not pause to demonstrate either to lawyers or to lay 
ae 

It is manifest, therefore, that by the statute the gov- 
ernment interposes with its power to annul the covenants 
of a contract between two of its citizens, and to transfer 
the uses of the property of one and vest them in the other. 
The interposition of a commission is but a detail in the 
power exerted—not extenuating it in any legal sense 
Indeed, intensifies its illegality,—takes away the right to 
a jury trial from any dispute of fact. 

If such power exist, what is its limit and what its 
consequences ? 

The irreconcilable conflict of opinion between 
the majority and minority of the court is manifested 
by the statement : 

There is not a contention made in this case that this 

court has not pronounced untenable. 

Referring to the fact that the police power is in 
voked, he says: 

It embraces power over everything under the sun, 
and the line that separates its legal from its illegal op- 
eration cannot be easily drawn. But it must be drawn 
To borrow the illustration of another, the line that 
separates day from night cannot be easily discerned or 
traced, yet the light of day and the darkness of night are 
very distinct things. And as distinct in our judgment is 
the puissance of the Constitution over all other ordinances 
of power, and as distinct are the cited cases from this 
case; and if they can bear the extent put upon them, 
what extent can be put upon the case at bar or upon the 
limit of the principle it declares? 

He declares that the assertion that legislation 
can regard a private transaction as a matter of public 
interest, is an assertion of the possession of the most 
unfounded and irresponsible power which it is pos- 
sible to express; that the admission of the majority 
opinion that the legislative declaration of such public 
interest is not conclusive, is not reassuring, because it 
is set forth and defined as a power of government 
and, if it exists at all, it must be perennial and uni- 
versal, and there is no power which can pronounce the 
limit of its duration ;-and that the justification of such 
a power practically marks the doom of judicial judg- 
ment on legislative action. 

As an example of the grave consequences which 
may follow from the doctrine of legislative power 
to impair contractual obligation under the plea of an 
overriding public interest he says: 

The wonder comes to us, what will the country do 
with its new freedom? Contracts and the obligation of 
contracts are the basis of life and of all its business, 
and the Constitution, fortifying the conventions of honor, 
is their conserving power. Who can foretell the con 
sequences of its destruction, or even question it? 

He then refers to the contracts made by the na- 
tional government, for the issuance of war loan bonds, 
with the express covenant that the income therefrom 
should to a specified extent be free from taxation, 
and asks what answer is to be made if legislation 
should be passed depriving such bonds of the ex- 
emption provision : 

Their promises are as much within the principleépas 
the lease of Hirsh is; for necessarily, if one contract 
can be disregarded in the public interest, every contract 











can be; patriotic honor may be involved in one more than 
in another, but degrees of honor may not be attended 
to,—the public interest regarded as paramount. At any 
rate, does not the decision just delivered cause a dread 
of such result, and take away assurance of security and 
value from the contracts and their evidences? 

In conclusion he says: 

This court has at times been forced to de 
ticular state laws void for their attempted impairment of 
the obligation of contracts. To accusations hereafter 
such an effect of a state law this decision will be opposed 
and the conception of the public interest 

Under the decision just announced, if one provision 
of the Constitution may be subordinated to that power, 
may not other provisions be? At any rate, the case com 
mits the country to controversies, and their decision. 
whether for the supremacy of the Constitution or the 
supremacy of the power of the states, will depend upon 
the uncertainty of judicial judgment. 


The case was argued by Mr. Jesse C 


clare pat 


the defendant in error, and by Special Assistant At 
torney General Glassie for the United States as amicus 
curiae. 


Marcus Brown Holding Company < Varcus 
Feldman, et al, Adv. Op. p. 539. 

Appellants, who were the owners of a 
apartment house in the City of New York, brought 
a bill in equity in the U. S. District 
Southern District of New York against the 
of an apartment in the house and the District At 
torney of the County of New York. The 
were holding over after their lease had expired, claim 
ing the right to do so under Chapters 942 and 947 
of the laws of New York of 1920, in which a public 
emergency is declared and wherein (Chap. 947) it 
is further provided that no action “shall be main 
tainable to recover the possession of real property in 
a city of a population of one million ur more, or in a 
city in a county adjoining such city, occupied for 
dwelling purposes, except in an action to recover such 
possession upon the ground that the person is holding 
over and is objectionable . . . or an action where the 
owner of record of the building, natural 
person, seeks in good faith to recover the possession 
of the same or a room or rooms therein for the im 
mediate and personal occupancy by himself and his 
family as a dwelling; or an action to recover premises 


tenants 


tenants 


being a 


for the purpose of demolishing the same with the 
intention of constructing a new building The 


1 ather 


object of the bill was to have these and other con 
nected laws declared unconstitutional. 

The District Attorney was joined to prevent 
his enforcing, by criminal proceedings, chapters 131 
and 951 of the Acts of the same year, which make it 
a misdemeanor for the lessor or any agent or janitor 
intentionally to fail to furnish such water, heat, 
elevator, telephone, or other services as may be re 
quired by the terms of the lease and necessary in the 
proper or customary use of the building 

The bill alleged at length the rights given to a 
lessor by the common law and statutes of New York 
before the enactment of the statutes relied upon by 
the tenants, a covenant by the latter to surrender at 
the termination of their lease, and due demand, and 
claimed protection under article 1, section 10 of the 
Constitution, forbidding any law impairing the obliga- 
tion of contracts, and the Fourteenth Amendment of 
that instrument. An affidavit alleged that before the 
passage of the new statute another lease of the 
premises had been made to go into effect on October 


light, 





Adkins for 
the plaintiff in error, by Mr. William G. Johnson for 


large 


Court for the 
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1920, the day after the expiration of the lease of 
present tenants. The tenants answered, relying 
‘ n the new statutes and alleging their willingness to 
;| a reasonable rent and any reasonable increase, 
i he same might letermined by a court of compe- 
t jurisdiction [he District Attorney moved to 
5 niss. The District Court considered the case upon 
merits, upheld the laws as constitutional, and 
lered the bill dis ed; whereupon an appeal was 
cen to the Sup Court of the United States 
[his case was argued with the case of Block v 
rsh supra and i1 s the same questions discussed 
that case Che ulling option in this case also 
is delivered by Mr. Justice Holmes who, after stat- 
g the facts set up in the bill and the substance of 
e statutes involved, sard 
The chief object s ft these acts have been dealt 
with in Block v. His supra. In the present case more 
mphasis is laid upon the impairment of the obligation 
f the contract of the lessees to surrender possession, and 
the new leas hich was to have gone into effect 
upon October 1, last r. But contracts are made sub- 
ject to this exercise of t power of the state when other- 
wise justified sw held this to be Citing many 
ses.) 
To the argument that the laws discriminate in 
spect of the cities affected and the character of the 


uildings, he said 


It is said, t that the laws are discriminating, in 
respect of the cities affected and the character of the 
wildings, the laws not extending to buildings occupied 
for business purp hotel property, or buil Idings now in 
course of erection, et But, as the evil to be met was a 
very pressing want of elter in certain crowded centers, 
the classification w t ybviously justified to need ex- 
planation, beyond repeating what was said below as to 
ew buildings, that t inknown cost of completing them 
ind the need to « urage such structures sufficiently 
explain the last iten the excepted list 

In answer to the objection that chapter 951 of 


he New York Act in so far as it required active serv- 
ices to be rendered t the tenants is void as infring- 
ing the 13th Amendment, he said: 


It is true that the traditions of our law are opposed 
to compelling a man to perform strictly personal serv- 
ices against his w ven when he has contracted to 
render them. But the services in question, although in- 
volving some activit are so far from personal that they 
onstitute the universal and necessary incidents of modern 
apartment houses They are analogous to the services 
that, in the old law, might issue out of or be attached to 
land. We perceive additional difficulties in this statute, 
if applicable as as i. The whole case was well dis 
cussed below, a1 : re of opinion that the decree 
should be affirmed 

In this case also Mr. Justice McKenna delivered 

the dissenting opi! in which the Chief Justice, 


Mr. Justice Van Devanter, and Mr. Justice Me- 
Reynolds concurred. The cases cited in the prevailing 
opinion were not reviewed but it was said 


There is not a in any of them that declares 
that the explicit a1 iefinite convenants of private indi- 
iduals engaged in a private and personal matter are sub- 
ject to impairment | state law, and we submit, as we 
argued in the Hirsh Case, that if the state have such 
power—if its power is superior to article 1, section 10, 
and the 14th Amendment—it is superior to every other 
limitation upon every power expressed in the Constitu- 
tion of the Unit states 

It is safer, saner, and more consonant with consti- 
tutional pre-eminence and its purposes, to regard the 
declaration of the Constitution as paramount. and not 
to weaken it by refined dialectics, or bend it to some 
impulse or emergency “because of some accidents of 
immediate overwhelming interest which appeals to the 


feelings, and distort udgment.” 
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The case was argued by Mr. Joseph A. Seidman 
for appellant, by Mr. David L. Podell for appellees, 
and by Mr. William D. Guthrie as amicus curiae. 





Sherman Act—Maintenance of Prices on 
Resale 

Frey ¢ Son, Incorporated, v. Cudahy Packing 
Company, Adv. Ops. page 523. 

Plaintiff in error brought suit against the Packing 
Company in the District Court of the District of Mary- 
land for threefold damages under the Sherman Act, 
alleging the existence of an unlawful contract, com- 
bination or conspiracy between the Packing Company, 
manufacturers of “Old Dutch Cleanser,” and various 
jobbers for the maintenance of resale prices. The case 
was submitted to the jury for determination under an 
elaborate charge, a part of which was to the effect that 

If you shall find that the defendant indicated a sales 

plan to the wholesalers and jobbers, which plan fixed the 
price below which the wholesalers and jobbers were not 
to sell to retailers, and you find defendant called this 
particular feature of this plan to their attention on very 
many different occasions, and you find the great ma- 
jority of them not only expressing no dissent from such 
plan, but actually co-operating in carrying it out, by 
themselves selling at the prices named, you may reason- 
ably find from such fact that there was an agreement 
or combination forbidden by the Sherman Anti-trust 
Act. 

The jury found for the plaintiff, and the United 
States Circuit Court of Appeals for the Fourth Circuit 
reversed the decision on the ground that there was no 
formal, written, or oral agreement with jobbers for the 
maintenance of prices and that, considering the doctrine 
approved in the Colgate case (250 U. S. 300), the 
District Court should have directed a verdict for de- 
fendants. The plaintiff in error thereupon reserved its 
right of review, waived a new trial and consented to 
entry of final judgment for the Packing Company. The 
judgment was then brought for review to the Supreme 
Court of the United States by writ of error. 

Mr. Justice McReynolds delivered the opinion of 
the court and in regard to the view of the Colgate case 
taken by the Court of Appeals the learned Justice said: 

It is unnecessary to repeat what we said in United 
States v. Colgate & Co. and United States v. A. 
Schrader’s Son. Apparently the former case was mis- 
apprehended. The latter opinion distinctly stated that the 
essential agreement, combination, or conspiracy might be 
implied from a course of dealing or other circumstances. 
Having regard to the course of dealing and all other perti- 
nent facts disclosed by the present record, we think 
whether there existed an unlawful combination or agree- 
ment between the manufacturer and jobbers was a 
question for the jury to decide, and that the circuit court 
of appeals erred when it held otherwise. 

But the learned Justice concurred with the Circuit 
Court of Appeals that the charge was erroneous and 
that the facts recited in the charge, standing alone, did 
not suffice to establish 2n agreement or combination 
forbidden by the Sherman .Act and on this ground the 
decision of the Circuit Court of Appeals was affirmed. 

Mr. Justice Pitney delivered the dissenting opin- 
ion, in which concurred Mr. Justice Day and Mr. 
Justice Clarke. The point of dissent is shown by the 
following excerpts: 

I agree with the court that the circuit court of 
appeals misapprehended the effect of our decision in the 
case cited, and that, under rules laid down in Dr. Miles 
Medical Co. v. John D. Park & Sons Co., 220 U. S. 373, 
399. 400, 408, and United States v. A. Schrader’s Sons, 252 
U. S. 85, 99 . . . the trial judge was right in submitting 
the case to the jury. 

Notwithstanding its conclusions that the court of 
appeals erred in holding that a verdict ought to have 








































































































been directed in favor of detend the majority holds 
that the judgment und review here ought to be 
affirmed, because of supposed error im an instruction 


given to the jury (a new trial having been waived by 
plaintiff on consenting to entry of final judgment for 
the Packing Company by the circuit court of appeals 
under thé practice followed in Thomson v. Cayser, 243 
U. S. 66. 83, 61 L. Ed. 597, 605, 37 Sup. Ct. Rep. 353, 
Ann. Cas. 1917D, 322) 

The learned Justice reviews the evidence as to the 
that part of the 


sales plan of the plaintiff, inalvzes 


charge above set out on which the question turns, and 
says : 
Passing for the moment the question whether this 
was legally erroneous, I am unable to find in the record 
basis for attributing error to the trial judge in r 


any 
spect to it, because it was not made the subject of any 
litigiously contested 


proper exception. The trial was 

defendant having taken no less than 157 exceptions, ot 
which 20 were directed to the charge given to the jury 
Among them, however, I can find none that challenges 
the proposition embodied in the held to 


instruction now 


be erroneous, recites either the words or the substance 
of that instruction, or otherwise fairly identifies it so 
as to bring it to the attention of the trial judge 


The learned dissenting Justice follows with a dis 
cussion of the rules which govern exceptions and the 
principles on which such rules are based which we 
reproduce, but which 


have here no available space to 


is well worth reading 
Passing then from the 
instruction itself, he said: 
But, were the 
unable to assent to the view that it 
Reading the criticized instructi 
other parts of the charge, tt 
telling the jury that 
if assented to and « 
a fixing of prices in restraint of 
commerce, and the particulars of 
peatedly communicated by defendant to the many 
salers and jobbers with whom it had relations, and if t 
great majority of them not only did not express dissent 
from the plan, but actually co-operated in carrying tt 
out by themselves adhering to its details, the jury 
reasonably might infer that they did mutually give assent 
to the plan, equivalent to an 


agreement or combination 
to pursue it. In short, that, upon finding many persons 
actuated by a common motive, excl 


of practice to the 


que STIO! 


excepted to ] am 
was erroneous 
n in the light of the 
ted to no more 

a sales plan that, 
would constitute 
interstate trade and 
this plan were re 
W he le 
} 


instruction 





than 





amoul 
if defendant had 


irried into effect 


1“ 


hanging communica 
, 
I 


tions between themselves respecting a plan of conduct. 
ind acting in concert in precise accordance with the 
plan, the jury might find that they had agreed or com 
bined to act as in fact they did act; that their simul 
taneous pursuit of an identical program was not a 
miraculous coincidence, but was the result of an agree- 


ment or combination to act together for a common end 


The learned Justice calls attention to the fact that 
the opinion states no ground upon which the instruc 
tion is held to be erroneous and that the elaborate brief 
of the packing company specified no criticism upon it; 
that he found nothing in the Colgate case to support 
the criticism of the judge’s instructions; and he cited 
many other cases brought under Sherman Law 
where the evidence of concerted action seemed to him 
in the instant case and where 
and in con 


1 


tne 


to be no stronger than 
liability under the Act had been sustained, 
clusion said: 


Convinced that if adhered t 


the ruling now made 


will seriously hamper the courts the United States 
in carrying into effect the prohibitions of Congress 
against combinations restraint of interstate trade, | 


respectfully dissent from the pinion and judgment 
the court. 

The decision of the 
this case was after the decision in the Colgate case and 
before the decision in the Schrader case. Notwith 
standing the dissent expressed in this case, the prac 
present state of the 


Circuit Court of Appeals in 


titioner who desires to know th 
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law with regard to the maintenance of prices (for 
unpatented. articles) on resale will find, after a study 3 
of the cases above referred to in the light of the 2 
opinion in this case, that there is no real uncertaint E 
about the law 3 

[The case was urged by Mr. Hora r. Sm 3 
and Mr. Charles Markell for the plaintiff in error, an 
by Mr. Gilbert H. Montague tor the Packing Company 

Taxation—War Excess Profits Tax—Invested 
Capital 

LaBelle li Works v. U. S., Adv. Ops. p. 004 

In this case, an appeal from the judgment « f the 
Court of Claims presented for review the interpret 
tion of the term “Invested Capital” as used 1n the 
excess profits tax 

[he facts stated in the petition were mitted 
demurrer and in brief outline were as tollows 

\ppellant prior to 1904 purchased tor $190,00' 
certain ore lands, which in 1912, after extensive e> 
ploration and development (the cost of which is t 
stated) had a fair cash value of not less 
$10,105,400. In that year because of such ay preciat ‘ 
in the value of its lands, appellant added $10,000,000 to . 
the inventory value of its property on its books, carrie d - 
said sum into its surplus and distributed such surplus 
ratably by means of a stock dividend l s was effec 
tuated by the surrender and cancellatio f all prior 
outstanding stock and the exchange of one share ot . 
common and one of preferred for each original shar W 

After all of these transactions had been fully cor | 
summated came the Revenue Act of 1917. Title 2 « 
this act imposed a graduated tax upon that portion ot ls 
the income for 1917 and subsequent years, whicl nlu 
should be in excess of the average rate of income dut ind 
ing the pre-war period of 1911, 1912 and 1913, to be 
computed | for domestic corporations ) as llows: [he 
total income for the taxable year was first ascertained 
ind from this total sum was to be deducted an amount pe 
equal to the same percentage of the invested capital f 
for the taxable year as the average percentage of the ~~ 


f 


income on the invested capital during said pi 





period. There were limitations, exceptions and dedu to 
tions not necessary here to be stated because the whole m 
case turned on the interpretation of the term “invested 
capital,”’ as defined in Sec. 207 of the Act 

1917 on 


In its annual net income return for the year 191, 


the company included in the total of its invested capital on 
the full fair cash value of its ore lands it the Cor SOV 
missioner of Internal Revenue reassessed the vested N01 
capital, and valued the ore lands at their origin il cost ule 
excluding all appreciation in the value thereof. The Cry 
result was to increase the tax more than a million st 
dollars, which having been paid was made the subject ind 
of a claim for refund. This claim was rejected by th th 
commissioner, disallowed by the court ot ims vi 


this appeal followed 
Mr. Tustice Pitney delivered the opinion of tl ital 

: , la 

out the facts, t ibstance of 


ourt, and after setting mat 
“oe licable AES , daw cmnboontton £ ¢] 
€ appHicabdit Statutes ana tie 1t¢ s isnt 
arties, said 
Reading entire languag« f S$ SO 
light of the circumstances that surrout the passage ve 
of the act. we think its meanings as t sted tal ul 
is entirely cleat ut 
Referring to the great stimulation « siness and la 
increase of profits after 1914 by reason of the lemand , 
- “ . ‘ ai 
for war supplies and other materials, and reviewing ee 
the legislation by which Congress met the financial de in 
mands incurred by our entry into the conflict in 191, to 


























ired that tl minant purpose of Congress was 
ace the burdet f,this “war excess profits tax 
, , 
the incomes in excess of normal reasonable re- 
Ss or pita barked 
¢ i} ld iTKCC 
But if suc re be « | according 
Ciat sed | estimates 
terested parties se returns perforce the gov 
ent must g ggerations would be 
remiun s difficult, as the tax easily 
é Sect hat ( g was fully alive 
Ss an g é a tern invested capi 
and a de at w measurably guard 
eainst inflate S he word vested” in 
imports a 1 tive qualificatior ‘to invest” 
ts a la Ing t I ney, rr neys W rth. . 
In order to a re to this restricted meaning and 
exaggerat tions, the draftsman of the act 
te to ti g nothing money, or 
ey’s worth, act ntributed or converted in ex 
ge tor snares capital stock, o1 actually ac- 
red through t s activities of the corporation 
partners! g again a conversion), and 
ng ib tt y of increase er the original 
ul ~stock 
earns upports the proposition last 
Che rt 1] { n la 
ted by an ana f the section in detail and shows 
ione of the bered clauses into which 
section 1s ts the inclusion within the 
nition « é ( 
arking t sets upon the 
oks t rres} rease in market value, o1 
paper transact hich new shares are issued 
ange tor : the same corporation, but 
‘ < cquisitior 
1p. 
In answe rgument t t the appreciated 
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| d las earned sur 
us because sult of extensive exploratio: 
nd developme s | 

We S ceeding the 
t of é led earned sur 
‘ W tated in ap 
F { 1s it appears, in its return 
I ( Suc a wing it was not 
per t tt tire $9,915,400, added to the 
c value t rty in tl year 1912, to a 
mere appreciat ie of the property; in short 
what is I wn as the nearned incre 
ment,” not pr ! 1 vithin the meaning 
faving thi of the points raised as to the 
nctruction 1d Tustice take h 
nstru { e iearneda IStICE takes up the 
ontention t strued as contended by the 
overnm« iconstitutiona The obje 
nas to allege ity is met by the unquestioned 
that é to y prescribed with 
nect to duties ts and excises laid by Congress 
e tert required by Art. 1, Sec. & 
+] 
{ c 
he statut eratior perate with ter 
torial nat omit s and ta stianed 
[he insistence that the act in basing “invested cap 

il” on actual st the exclusion of higher esti 

lated values e ot arbitrary discrimination, 
met as follows 

The ty g system of taxatio1 
as to render t-pr y equal im its arming 1s pro- 
erbial, and-s cl t eve ré juired ot the states 
inder the eq se, much less 6f Congress 
the 1 £ ement of duc process of 

Ww in taXa 
The act treat rporations and partnerships 
ke so far as tl , wag “we * ee stanced As te 
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e extent er age (7 t ) per cent) 
ition that such 


REVIEW OF RECENT SuUPRI 





ME Court DECISIONS 


capital be valued according to what actually was em 
barked at the outset or added thereafter, disregarding 
any appreciation in values. If in its application the tax 
in particular instances may seem to bear upon one cor- 
poration more than upon another, this is due to 
differences in their circumstances, not to any uncertainty 
or want of generality in the test applied. . 

The principal line of demarcation—that based upon 


actual costs, excluding estimated appreciation—finds 
reasonable support upon grounds of theory and prac- 
tice rhere is a logical incongruity in entering upon 


the books of a corporation, as the capital value of prop- 
erty acquired for permanent employment in its business 
and still retained for that purpose, a sum corresponding 
not to its cost, but to what probably might be realized by 
sale in the market. It is not merely that the market 
value has not been realized or tested by sale made, but 


that sale cannot be made without abandoning the very 
purpose for which the property is held.... But cer- 
tainly Congress, in seeking a general rule, reasonably 
might adopt the cost basis, resting upon experience 


rather than anticipation. 


The position of the court is aptly illustrated by 
reference to the practice of corporations in distinguish 
ing between different kinds of contributions to capital 
by allocating different kinds of securities with different 
priorities to different kinds of capital values, and the 
adoption of this practice by appellant: 

In the present case, for instance, when appellant 
took the estimated increase in value of its ore lands as a 
basis for increased capitalization, it issued preferred 
stock to the amcunt of the former total, carrying those 
lands at cost, and issued a like amount of common stock 
to represent the appreciation in their market value... 
Upon like grounds, it was not unreasonable for Congress, 
in adjusting the “excess profits tax,” to accord preferential 
treatment to capital representing actual investments, as 
compared witk capita! representing higher valuations 
vased upon estimates, however confident and reliable, of 
what probably could be realized were the property sold 
instead of retained 

lhe judgment of the court of claims was affirmed. 

The case was argued by Messrs. Charles E. 
Hughes and Charles McCamic for appellant and by 
Solicitor General Frierson for the government. 


“The Court of St. James”—From a Layman 


Philadelphia, Penn., June 30.—To the Editor: 
\ few days ago, while in the office of my attorney in 
this city, I glanced through your JouRNAL for June. 
In the intensely interesting article, “The Status of 
Canada,” by Mr. Justice Riddell, I notice the expres- 
sion “Agent at the Court of St. James,” in the first 
column of the article. Is this expression correct as it 
is printed? Does it not contain a typographical error? 
Should it not be “Court of St. James’s”? 

The Court derives its name from the Palace of 
St. James, which was erected by Henry VIII on the 
site of a hospital for lepers, long previously dedicated 
to St. James the Less, and which in the year 1532 
the King appropriated to himself, retaining its ded- 
icatory name of St. James for his new Palace. In the 
vear 1837 Queen Victoria and her royal family moved 
to Buckingham Palace, but the English Court still con- 
tinues to be known by its official appellation as “Court 
of St. James’s.” 

We might the Court of the Palace of St 
James, or the Court of St. James’s Palace, or, by 
abridgment, its official designation, “Court of St. 
omitting the word Palace. 

In speaking of St. Paul’s Cathedral, we certainly 
should say the “Dean of St. Paul’s,” not “Dean of 
St. Paul”; and of St. George’s Church, the “Rector of 
not “Rector of St. George.”—RICHARD 


Sa\ 


James's,” 


St. George's,” 
(sRENVILLI 





































































BUSINESS MANAGEMENT FOR LAW OFFICES 





Committee of Illinois Bar Association Prepares Report Criticising Profession for Inadequat: 
Business Methods and Presenting Various Suggestions for Improving 
System of Handling Business 


HE report of the Committee on Office Manage 
ment, made to the Illinois State Bar Association 

at its meeting in June, 1921, is a carefully pre 
pared document and contains matter of much interest 
It declares that lawyers are gener- 
“criminally negligent 
It emphasizes the pres- 


to the profession. 
ally subject to indictment. for 
management of their offices.” 
ent-day demand that the lawyer give service based on 
businesslike methods ; insists that the study of business 
efficiency, which is so familiar now in other fields, 
may well be transferred to the legal profession; calls 
attention to the fact that the law is not only a learned 
profession, but also a pursuit which has a strictly busi 
ness side that can only be neglected at the expense of 
the lawyer ; outlines the elements involved in a compre- 
hensive system for a large organization, and discusses 
various features common to both large and small law 
offices. The report concludes with a_ bibliography 
which is of value to those who care to peruse the liter- 
ature on the subject. It does not pretend to be defin- 
itive, but concludes with a recommendation that sys- 
tematic study be given to the subject and reports be 
made to the association each year. Mr. Roger Sher- 
man of Chicago, Chairman, and the other members of 
the committee as well, are to be congratulated on their 
labors. 

At the outset the committee calls attention to the 
fact that comparatively little study has been given to 
the subject when its importance is considered. Aside 
from the Illinois and Iowa Bar Associations, no other 
state association has taken it up for study or report 
Twenty-one replied to an inquiry, that they had given 
it no consideration, and others either did not reply or 
stated they had given it casual consideration only. Of 
the nine largest law schools of the country three 
Yale, Northwestern and Leland Stanford—report that 
they give any instruction at all on the subject. Law 
journals have printed articles from time to time but 
on the whole the sources of information are not ex- 
tensive. All this in face of the fact, in the opinion of 
the committee, that more businesslike services from 
the lawyer are imperiously demanded. “Today, more 
than ever before,’ the report states, “the public de 
mands ‘service’. It must have results, not delays, not 
excuses, not explanations, but results.” 

It continues : 

While the best 
necessity to the progressive lawyer. If a lawyer has not 
developed a system that will enable him to give quick 
and satisfactory serivce, his clients will go to another 
lawyer who is better equipped 

From the client’s point of view it means quick and 
effective results and profit or at least a saving to him; 
hence satisfaction with the lawyer, willingness to pay 
a fair fee, to recommend the lawyer to others, and to 
take future business to him. From the lawyer’s point of 
view, it means time saved, results accomplished, an in- 
telligent charge to the client, saving of wear and tear 
on the lawyer, and ability to do more business, to make 
more money and to get and keep more clients. . 

There is a demand for resuits. The -legal profession 
must respond to that demand. In the nisi privs court 
the judge who is a good executive is more effective and 


“Honesty is policy,” system is a 





renders better service to the community than the erudite 
judge who knows the theory of the law but lacks i 
executive ability and practical application the law 
concrete cases. 

Today the lawyer who is experienced in business 


matters has the call. Every lawyer should have a busi- 


ness training in and out of college. He constar 








vises on business policies and frequently be« s the 
executive head of great enterprises. It may seriously 
be argued that the lawyers would better serve the pul 
lic and themselves if they would abolish the old tradi 
tions of the profession and become bt ss men with 
knowledge of the law. Let them « with on 








another and with business men on an eq 
it is today, the lawyers are frequently the losers by 
lowing the old régime. The client does 1 hesitate 
drive a sharp bargain with the lawyer, w he lawye 
always gives the best of it to the client 
In the opinion of the committee, thi 
lawyer has done as much, if not more, to discredit 
the profession as the dishonest practitioner. Trying 
a case as an abstract intellectual proposition usually 
results in failure. Advising on a bu question 
from the purely academic point of view generally spells 
disaster, if the advice is followed by the client. To 
the academic lawyer, with the tendency v [ 
them have to introduce imaginary comp 
simple matters, is ascribed responsibility for the fact 
that so many people have the idea that “the law is a 
man trap, the lawyers being the trapper and the clients 


footing As 
ac ademic 
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hich many of 
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ications into 


the trapped.” The report goes on to emphasize the 
business aspect of legal pursuits as follows 
We are sometimes incensed at laymen w talk about 
“the Law Business.” They are more discerning than we 
There is a law business—that is, our business. There } 
the law profession and practice—that is, tl usiness we 
do for clients. We have no occasion to be offended ‘whe 
1 friend asks “How is the law business Not one 
lawyer in a hundred has a correct conception of his ow: 
practice as a business proposition He regards it get 
erally as a profession in which he renders services tor 
others for which he gets paid. This is true as far as 
it goes, but what he does not see is that fact iN 
conducting tu businesses at the same time—h c 
usiness and that of his clients. The average lawyer de 
votes practically all of his time and attention to his 
clients’ business and lets his own take care tself. Yet 
from the lawyer’s point of view, his own business 1s 
far and away more important than that of his clients 
He does not realize that to make a real success of his 
profession he must all the time carry on two separate 
and distinct businesses—his own and his clients’. Of 
the two, the clients’, generally speaking, is far simpler 
than his own and is -something in whi he is better 


trained. The clients’ business consists of a given piece® 
of professional work, such as trying a case, drawing a 
will or probating an estate These require books and 

‘ 


stenographers and clerks perhaps, but tl isiness 
of such work is negligible 
Better business management of the ofhce will give 

the lawyer that freedom from detail which will 
him to concentrate on matters of real importance. The 
modern executive head of a large concern, according 
to the report, has a system which requires others to at- 
tend to the routine business. He is thus left free to look 
and plan ahead, to study his business 
aspect and to shape its general policies. Lawyers may 
well follow this example. Much of the detail that 
now requires their personal attention can be delegated 
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ers Che re ymtinues with a realistic pic- 

of “Two Kinds f Lawyers,” one of the old 

| and one of the new, the office of the former 

g distinguished ts lack of order, and that of 

latter by its business-like methods. An interest- 

little disquisitio1 ilesmanship follows, in which 
pointed out 1 sense, the lawyer sells him- 
to his client and that none of the important 

tures which sales attractive and easy 1 

nary business n¢ overlooked in his pursuit. 

It is impossible 1 utline a system, according 

report, that will fit both the large and small offices 

e range is too great between the one-lawyer office, 
th one employee cupying one comparatively small 
om where the geri income is, say, $2,000 per year, 

large office in large city, where they have 

plovees, ope rating xpenses between $175,000 and 
00,000 per year, a nographer for each member of 
firm and many 1 besides, a library of thousands 
volumes occupyi great room which costs $6 per 
uare foot per yé ephone switchboards and 
enty telephone trunk lines, eight office boys, six 
erks with the managing clerk and his assistant, two 
ng clerks trained for library work, and a gross in- 
me of $500,000 pet eal However. the principle 
f organization is t same, only its application i 

: iried to meet the ferent situations. Many ap- 
lances and methods are common to both, though the 
sree of elaboration differs The report states that, 
n the whole, it seems better to outline a system that 
suited to large fir: leaving the small firm 
liminate features tha » not fit their individual re 
ulrements 

Following is a vhat abbreviated statement of 

| he “elements involved a comprehensive system for 
irge organizatiot1 th brief comment, as set forth 

n the report: 

Location.—I g upon the locati f his office 
the lawyer should tal to account the situation of the 
building in reference to the Court House, the banks and 
nancial district a I ipal clients; the size of his 
business and its ! grow ulong certain lines 
the appearance t Iding and the service furnshed 
to tenants, and its reputatior 

Economical ar? ment of floor: spaci The re 
ception room shou iggest industry and business 
methods, not hurry 1 noise; neatness, not eleganc 
Private offices s cording to the space availabk 
and the business of 1 rm or individual. There should 
be a consultation root which to see clients upon mat 
ters taking but a few 1 utes, when other clients are in 
the private office or g conferences. There should be 
room for stenographer clerks, office boys, filing clerks 
and bookkeepers Stenographers should be in a light, 
airy room, so locat that noise will not disturb 
others, and noiseless typewriters should be used under 
certain circumstance There should be a vault where 
papers and bo t unt are kept at night, library 
space as large and a ght as the pocketbook will per 
mit, lavatories and t rooms and a switch board. 

Furnitur. nd f m.—Filing cabinets and 
ling system—indexings hairs, desks, pictures, switch- 
oard, ctc.; cases for legal blanks and stationery—index 
tr same Use nly t toy lesks Keep them clean and 
free from paper are not intended as storage 
laces Have ever r in the vault at night. The 
usiest lawver 1 t desk 

Librar ‘ ets, ses laws, cita- 

: ions, catalogu s. These sl be kept up, 

; bindings should be 1 i and lost volumes replaced. In 
the larger places t munity library has proved suc- 
essful but in tl r places it has not been found 

- 
actic able 

t rult g ts afe, strong xes for valu- 

‘ le documents x 

t Books and t System of keeping a record 
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system of keeping accounts of all moneys received and 
paid out; system of charging and billing clients for serv- 
ices and expenses; monthly trial balance; monthly state- 
ments to clients; debit and credit slips; computation of 
overhead expense; charging for telegrams and telephone 
calls 

Dockets and watching cases—Dockets showing com- 
plete record of cases; diary and tickler showing dates of 
trials, etc., Cocket slips and reports to docket clerk 

Office help—Trial lawyers and clerks—their duties ; 
stenographers and typists; office boys (they must be neat 
in appearance and of good character. A firm is judged 
by its office boys); bookkeepers; switchboard operator ; 
filing clerks, private secretaries for members of the firm. 

Miscellaneous.—Division of work between employers 
and employes—specializing ; proper handling and distribu- 
tion of mail in the office so as to insure prompt attention ; 
sufficient number of trunk lines to afford ample service 
for incoming and outgoing telephone calls; system for 
keeping track of whereabouts of partners and employees 
system of calls for clerks, office boys and employees. 

Periodical statements showing items of expense and 
percentage of expense to receipts, and also periodical state- 
nents showing where business comes from, what clients 
have been lost and why, what parts of the business are the 
most and the least profitable; system of keeping clients ad- 
vised of progress of their cases; lists of correspondent 
attorneys and maintenance of relations with them 

Proper attention to correspondence—to the character 
f stationery, type, style, signatures ; pet ar in an- 
swering and mailing replies. Use high grade bond paper 
ind dignified clear-cut type for firm or individual mame, 
small rather than large letters. Use no advertising matter 
such as the different branches of the law followed by the 
firm. Use different sized letter heads for long and short 
letters. Careful nandwriting and signatures are essential. 
jroo English and punctuation indicate the char- 
acter of the individual and the firm. Too much care can- 
not be taken along this line. Brevity and conciseness 
should be cultivated. Map out. before dictating the more 
important letters and read them after dictation. Answer 
every letter the day it is received unless there is some good 
reason why the answer should be postponed. 

Dictaphones, typewriters, adding machines, bookkeep- 
ing machines, stamping machines—in fact, every device 
that will save time and personal attention on the part of 
the busy lawyer should be installed 

Binding and indexing printed and trial briefs; stand- 
orGeng forms of letters, wills, contracts, deeds, etc.; card 

egister for claims, showing parties, forwarder, etc.; peri- 

odic al conferences of partners to determine fees and ‘check 
up business; life insurance on partners in favor of the 
firm; partnership agreement, fixing amount to be paid to 
the estate of deceased partner, etc. 

Planning future work and dispatching today’s work; 
manual of instructions regarding office system which every 
one in the office should be required to read; filing in 
proper container, the system of indicating at the top of the 
document on the front or back, the proper file being rec- 
ommended; schedule of day’s work. 

Short opinions and clear to the layman, with no un- 
necessary citation of authorities or legal phraseology; up- 
to-date list of clients and telephone numbers; record of 
all callers at the office; advance sheets which should be 
read by all the lawyers in the office. 

The Committee says in answer to the query, 
“Which should come first: The Business or the 
System?” that “the same question confronts the 
average manufacturer. Should he build a factory, 
manufacture goods and then create a demand for them, 
or should he undertake to create the demand first? 
The answer is simple. He must, of course, build and 
manufacture first. Perhaps on a small scale, but the 
demand follows the manufacture and marketing of the 
product. The answer is the same in the case of the 
lawyer. He should install a system first; otherwise 
the public may be suspicious that he cannot make de- 
liveries.” It then proceeds to discuss certain features 
of the system outlined, taking up files and filing system 
first : 

Of these four systems, the numerical seems to be 
best suited to the needs of the lawyer. Fach container can 























































































































the file-case drawers will show 
d, or all the containers held in one 
imber and then the cor 
ally within the drawers 
A card index showing cross references, plaintiffs and dé 
fendants, will be employed in connection with this system 
however modified. Furthermore, all matters coming into 
the office will be first divid 
these: (a) Suits; (1 Collections ) Office business 
(d) Miscellaneous; (e) Correspondence 
For each of these there may be a s« 
the container and the card will both show to what class 
| 


be given a number 

what numbers they he 
drawer can be given the 
tainers can be arranged 





me such classes as 


parate index, and 


the file belongs (Other classihcati ind. if necess 
sub-classifications can, of course, be made 

The following submitted as basis—as a type—o 
a filing system, to be expanded, contracted, or otherwis« 


changed to meet the particular requirements of the indi 
vidual lawyer or firm. This system is installed in severa 
offices and is giving satisfaction to those who are using it 

All new matters which come to the office are divided 
into one of two classes, viz.: “Special,” or “General,” which 
is sometimes called “Miscellaneous.” Each special matter 
is given the next file number in a series which has be« 


stallation of the sys 


maintained by the office since 
tem. \ card is thet prepared for the alphabetical care 
1 


iddition to the fil 


] 


index system, which should contait 
number, the names of the principal parties concerned, the 
title of the case r the matter | 
the size of the office justifies it, the name of the lawyer in 


charge. An expanding folder or envelope is provided for 


consideration, and if 


all papers and other loose data the cas¢ This is et 
titled with matter involved and bears the serial or | 
number and takes its place in the files according to it 


number. If it is a case. it is well to note on the file tl 


docket and page in which the case is docketed 


The report follows with recommendations as to 
filing Abstracts and Opinions, Plat books, Disposed-of 
Files, General and Miscellaneous Matters, and states 
that “attempts have been made to maintain subject 
indexes, but they seem to have been unsuccessful 
owing to cost of maintenance and questionable valu¢ 

In the sub-division on “Docketing and Watching 
Cases,” the report says many lawvers are now using 
card dockets inasmuch as “they are flexible, easily re 
moved and cases are readi'y located in them. Card 
records for collections are almost universally used.” It 
is also stated that “some offices give each court a dis 
tinguishing number or letter 
tion with the office serial number, so that the name 


of the court in which the case is pending may be 


which is used in connec 


] 


known at a glance at the serial number. wherever 
it may be used. Other court bers or letters may 
be added to the serial number as the case is trans 
ferred from one court to another 

The Committee discusses the Office Diary, Court 
Slips, Duty of Diary Clerk, Daily Court Bulletins, etc 
In regard to the “Office Diary”, it says that “the card 
diary seems to be generally used in the larger offices 
If has this advantage over the book: Memoranda of 
things the doing of which has been postponed can be 
slipped in to the appropriate date without re-writing 
\nd today’s matters unless disposed of will be found 
in tomorrow's diary.” 

‘Bookkeeping and Charging Systems” are next 


discussed. The necessity of keeping a definite record 
as a means of eliminating waste, of saving the lawyer 
trouble, of securing a proper basis for charges, of 
determining profit and loss in the various branches of 
the business and of keeping a check on expense items, 
is pointed out there is nothing peculiar in 
a law office that requires a bookkeeping system differ- 
ent from that used in commercial houses 


lhe report adds 
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sible, but there are certain essentials in) y 
tem. The double entry system is advisable for most office 
whether in the city or in the country. T! essary book 
ire a journal, ledger, cash book and pett ish book \ 
correct and accurate account of ll cash re ed and pal 
out is the foundation of a lawyers accounting. Failure t 
charge a client for service performe d is 
when a client pays his bill or a retainer 
kept of such payment he is justified re 
methods are employed 

Some lawvers think that a cash bool g 
headings, with four or more columns 1 pag Ss a gre 
convenience and saves much labor in pi i 
hand page should be entered all the cash 1 . on 
whom received, and on what account. On t might 
be for sundries, another for fees, anot 
and perhaps another for the bank. On the right-ha pag 
should be entered all payments and disbursements 1 f 
what accounts made. The headings of t lumns might 
be “Sundries,” “Expense,” “Personal,” “! : 
appropriate designations. All receipts and exj tt 
should, of course, be entered in the appropriat n 
The cash book should be balanced daily or ) I 


ing on the transactions of the office, and 
ried forward to begin the next day’s bu $s All the 


items in the cash book should be poste 
accounts in the ledger. 


In the journal should appear all transact s t 
volving cash, such as charges for services rendered 
clients, rebates on fees, corrections ot rrors aused by 
mistakes in posting and closing entries f Son 
lawyers find it advisable to combine t s k 


journal. This is practicable and eliminates 
In the petty cash book should 


I 





expenditures as distinguished from expe ’ 
check \ petty cash fund should always be maintain 
This is essential to the expeditious handling l 
nary daily business of either a large 

It is convenient to have debit and t it 
four by five inches put up in blocks, white for debits and 
pink or blue for credits. These are filled t and initialed 
by the person receiving or paying out t ney and at 
filed with the bookkeeper 

In the ledger should be accounts t rat bank 
fees, salaries, stationery, supplies and pr g, 1 lig! 
postage, petty cash and other incidental it as well as 
personal accounts with clients and creditors l 
for clients should be charged to them by name and poste 
to their ledger accounts. Trust funds should always | 
kept separate from firm funds and shoul their ap 
propriate ledger headings. A trial bala f the ledger 
should be taken once a month and from it statements ma 
ind sent to clients. A statement of the 1 ss at the end 
f each month is useful, and at the e1 tl usiness 
year a complete and comprehensive statement should be 
made. This should show a summary of the siness afte 
the closing of the ledger and the transferring of t rofits 
to the partners, if a partnership, or to t il 
practices alone 

Speaking of “charging systems’’, t report says 


that, for the purpose of keeping an accurate record 


of the time spent and the work done for each client 


the members of a law firm should each make out a 
record the same day on which such work is done 
and it should be sufficiently explicit be tilable 
in case there is any controversy on the subject. Some 
lawyers dictate a memorandum at the end of each day 
and others prefer to enter the inforn 1 1 bound 
book kept for that purpose ‘In either event it is 
important that the record be made eacl lay ind Kept 
in some permanent form available not lv at the end 
of the month but at any future date \s the 
essentials of a practicable charging syst the follow 
ing alternative plans are suggested l \ time 
book, or daily record book, about Tour y ten im hes, 
in which the lawyer enters the necessary details each 
dav; and a time ledger, loose-leafed, about eight by 


fourteen inches, in which are to be copie 


chronological order the items in the time books ot 
the members of the firm 2) Charge slips. or cards 


mntaining the same information as the time books, 
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N the issue of June 17 of the Central Law Journal, 
S. D. Rouse of Covington, Ky., discusses the merits 
of the rule prevailing in Kentucky and in some other 

jurisdictions to the effect that in the trial of a cause 
where the party having the affirmative of the issue 
produces competent and relevant evidence, slight and 
unconvincing though it may be, the question must be 
submitted to the jury, even though the court upon 
application would set aside a verdict based upon such 
evidence. 

Mr. Justice Riddell of the Supreme Court of On- 
tario, after reviewing the status of declaratory judg- 
ments in Canada, concludes that their operation has 
been found beneficial and that there is no movement to 
abandon them. (Law Notes, June.) In the May issue 
of the Harvard Law Review, Edwin M. Borchard con- 
tributes a valuable examination of the Uniform Act on 
Declaratory Judgments approved by the National Con- 
ference of Commissioners on Uniform State Laws at 
its session in St. Louis in August, 1920. 

Chief Justice Harry Olson of the Municipal Court 
of Chicago discussed at length the work of the Psycho- 
pathic Laboratory of that court in an address before 
the Cleveland Bar Association at its meeting in April 
Matter there set out and some of the material from 
Judge Olson’s report of the work of the Court are 
printed in the Ohio Law Bulletin and Reporter of 
June 20. His conclusions are reprinted: 

The following are some of the deductions which appear 
justified by more than six years of systematic and con- 
sistent intensive study, covering nearly 20,000 cases: 

1. The entire crime problem is largely a problem of 
adolescence. Few serious crimes are committed by per- 
sons who have not revealed wayward conduct before 
attaining their majority 

2. The boys between the ages of sixteen and twenty- 
one who commit the more serious offenses are found to 
have records of conflicts or criminal conduct extending 
back to an early age. This emphasizes the need for 
identifying these individuals at the beginning of their 
careers if there is to be successful prevention of crime. 

3. Until recently crime prevention has implied two 
things: first, enough patrolmen to make the commission 
of crime difficult; second, sentences to effect reformation 
and to deter potential delinquents. The first theory has 
some validity, but does not reach very far. The second 
has been seen to have a measure of falsity ever since 
correctional methods were applied. Knowledge of men- 
tal defectives explains readily why certain individuals 
are not deterred by the punishment of others, or even 
by their own punishment. 

4. Crime prevention is now seen to imply control of 
that relatively small element, which, because of mental 
abnormality, fails to react properly to correctional or 
punitive treatment. 

5. The first step, obviously, is to identify and tag these 
individuals, The first preventive work will probably in 
time be that done among backward and incorrigible pupils 
in schools, both public and parochial 

6. The ordinary routine of confinements for short 
periods is wholly ineffectual in the cases of defectives. 
Reformatories can not really correct the essentially 
dangerous individuals, those having defective emotion- 
ality coupled with inferior intelligence. On the contrary, 
these individuals corrupt the purely feeble-minded in- 
mates, making endless trouble for the managers. Such 
cases also tend to bring probation methods into disrepute. 

7. In practically every case a serious offense is com- 
mitted only by a person who has a record of lesser 
offenses. Serious crimes are committed between prison 
terms. Periodic liberation of the dangerous type is cer- 
tain to result in failure y 

8. With present experience continued instances of de- 
linquency impute mental defectiveness, the nature of the 
offense usually defining the type of defect. j 

9. Real prevention implies the establishment of an in- 
stitution, or possibly several for different grades, in which 
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dangerous defectives can be segregated to _ receive 
appropriate treatment, largely of an occupational natur¢ 

10. It is highly important that the intimate relation be- 
tween delinquency and defectiveness be understood by 
all persons concerned with handling of delinquents, to the 
end that suspected cases be examined before being placed 
on parole from prisons. Many murders could be pre 
vented by sending incorrigible boys from Reform Schools 
to a farm colony, instead of releasing them to continue 
their hopeless careers. 

11. The prevention of brutal crimes, which is the 
crux of the crime problem, must come through recogni 
tion of the problem as one of mental defect. Moral de 
fects are embraced in this general term. Reform of 
rules of criminal procedure is a minor consideration. The 
problem is mainly that of psychopathic study and subse 
quent administration. 

12. There is really nothing new in the situation except 
the means, through psychological and psychiatric means 
to detect and classify mental defectiveness 
accepted for generations that some delinquents would be 
reformed through punishment, or correctional treatment, 
and that others would only be rendered more helpless 
Until recently there has been no way to sort ont the de 
linquents and apply appropriate kinds of treatment to 
the two classes. 

The only way was to treat them all as reformable until 


It has been 


such time as every means failed and a crime sufficiently 
crass was committed to justify a long sentence. This was 
a classification based on the trial and error method. The 
errors constituted the heart of the crime problem 


The literature for the year on stock with no par 
value seems to be completed by the extended article 
in the June issue of the Minnesota Law Review. The 
authors are Raymond F. Rice and Albert J. Harno 

A collection of the authorities upon repugnant 
clauses in deeds is found in the Virginia Law Register 
for June, it being the work of the Associate Editor, 
Beirne Stedman. 

The May issue of the American Law School Re 
view is largely devoted to making widely available the 
addresses and discussions of the last meeting of the 
Association of American Law Schools and of the sec- 
tion of Legal Education of the American Bar As 
sociation. 

In the May issue of the Harvard Law Review 
Professor Samuel Williston reviews the important 
cases in the law of sales during 1919-1920 

Francis Newton Thorpe of Pittsburgh addressed 
the Allegheny Bar Association in January of this year, 
his subject being Hamilton’s ideas in the decisions of 
Chief Justice Marshall. This address is printed in the 
\pril issue of the Boston University Law Review. It 
is an important addition to the literature on the work 
of Marshall in shaping American institutions. 

Probably the year’s most important contribution 
on the subject of industrial relations in their legal 
aspects is an article by James H. Tufts on Judicial Law- 
Making Exemplified in /ndustrial Arbitration printed 
in the Columbia Law Review for May. This article is 
based upon Professor Tufts’ experience as Chairman 
of the Board of Arbitration under the Hart, Schaffner 
and Marx Agreement. The thoughtful opinion of many 
is that the developments along lines here described 
hold more promise of an orderly handling of labor 
disputes than do experiments like the Kansas Industrial 
Court Act. 

In the fields of administrative and constitutional 
law, few cases have awakened more interest in recent 
years than Ohio Valley Water Co. v. Ben Avon, 253 
U. S. 287, a holding on the necessity for judicial re- 
view of administrative findings in rate fixing. The 
case is the subject of an article by Nathan Isaacs in the 
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ew more stim 


valuation 1m rate 


June and of one by Thomas P. 
issue of the same journal. 
ting discussions of the question 
ing have appeared in recent 
j 


rs than “The Pi il Fallacy in Rate Cases” by 
bert L. Hale in t journal last mentioned. 
Walter Wheeler Cook points out in a lucid mz nner 
t the difference tween “facts” and “conclusions of 
in the proce ule prohibiting the pleading of 
latter 1s usua merely a difference in degree of 
ermissible genera illegation and must neces 
ly be so Stat nts of Fact In Pleading Under 
Codes.” Colun Law Review (May) 
hose finding themselves interested in questions of 
rpleader will me an article by Zachariah 
ifee, Jr., in the June issue of the Yale Law Journal 
titled “Modernizing Interpleader.’ . 
\n important study in the history of the Enalish 
courts is “The Origin of English Courts of Com- 
on Law” by George Burton Adams of Yale Uni- 
ersity. Yale Law irnal ( June 
\ considerable area of the unworked field as to 
vabiltt f cla inst insolvent corporations in 
cerchip is we red bv Mr. Justice John K 
h of the ( ticut Supreme Court of Errors in 
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an article published in the May issue of the Yale Law 
Journal. 

“Mental Deficiency and the English Law of Con- 
tracts” is the title of an article by W. G. H. Cook, 
Middle Temple, London, printed in the May number of 
the Columbia Law Review. 

A reasoned and fair statement of what can be said 
in favor of the manner in which speech was regulated 
during the Great War is an address by James Parker 
Hall printed in the June issue of the Columbia Law 
Review. So little has appeared in current law journals 
upon this side of the question as to make Dean Hall’s 
statement most timely. 

“Some Legal Problems Involved in the Transmis- 
sion of Funds” by Harlan F. Stone in the Columbia 
Law Review (June) is an important contribution to 
the law of banking. 

The only article of the month on the law of ne- 
gotia'le instruments is one by Zachariah Chafee, Jr., in 
the journal just mentioned dealing with the difficult 
problems which arise when a prior holder acquires an 
instrument. 

The limitations placed by the judiciary upon the 
treaty making power are discussed by J. Whitla Stin- 
son of New York City in the April number of the 
Boston University Law Review 


THE LEGAL AND SOCIAL PHILOSOPHY OF 
MR. JUSTICE HOLMES 


Comment on His 


~ 


iews of the Logic of the Law, the Function of 


Courts in a Democracy, 


the End of Law and Ultimate Standards 


Protes 


Papers of Mr. Justice 


HE ¢ ect 
Ho!'mes, ip 


ng almost simultaneous!y with 

the Letters of lassmate and lifelong intimate 

friend, William Jame uggests beneath the many re- 

: spects in which their tempers, researches, and occupa- 


tions have differed, fundamental attitude in which 
wing to maturity at a period 
when evolutionary | sophy 


the two men agree 


was at once giving new 


interest to the gene f mind and institutions and at 
the same time shaking the authority of the past as 
past, both thinker ide deep-going analyses of as- 
l sumptions and logic in their respective fields. By giv- 
: ing a new namé me old ways of thinking, and 


making an assault centre with the martial ac- 





| companiments of if not of drum, James flung 
his challenge more dramatically into the ranks of abso- 
| lutism. The Justice has rather selected an advanced 
position and maint | it firmly, sometimes finding 
support in the majority of the Court, often—perhaps 
more often, when dealing with the newer issues of a 
changing social order—finding himself in a minority ; 
but he has stood no less definitely than James as an 
exposer of the f of absolutism. James at- 


e absolutism of 
a useful 
at things from the outside 
into a mechanistic and second, the reli- 
gious absolutism wl it first expressed itself in the- 
ology, then in the etaphysics of a type of 


tacked two absolutist systems first, tl 
a type of natural nee, which 


point of view for 


converts 


we” 


nysics ; 


certain 








By James H. Turts 


or of Philosophy, University of Chicago 


idealism. He sought room for the a pirations, choices 
and moral struggles of the individu.l spirit. If this 
were a block universe, whether a me: hanistic block or 
a monistic metaphysical block, thers was no chance 
for life to achieve individuality anc worth. Holmes 
has as firmly set himself against a block universe of 
legal conceptions and rigidly fixed s cial order. He 
has sought to give man room to expr ‘ss his advancing 
needs in an orderly progressing society. 

Many phases of the philosophy embodied or sug- 
gested in the essays are of interest to the student of 
thought, but perhaps those most appropriate for com- 
ment here by a layman are the views of the logic of the 
law, of the function of courts in a democracy, of the 
end of law, and of ultimate standards. 


I. 


The illusion of certainty in legal doctrine is a stub- 
born obstacle to a reasonable adaptation of law te 
social conditions. For a long time law shared this 
illusion with other bodies of doctrine: with formal 
logic, with mathematics, with natural science, and with 
theology. “The language of judicial decision,” says 
Justice Holmes, “is mainly the language of logic, and 
the logical method and form flatter that longing for 
certainty and for repose which is in every human 
mind. But certainty generally is an illusion.” Why is 
“certainty generally an illusion?’ There are at least 
three critical points in a logical process which termi- 
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(1) the 
of 


going from this original premise to other propositions 


nates in a decision 
original conception or premise, ( 


upon a concrete problem: 
2) the process 


middle 


by means cf so-called terms or connecting 
links, (3) the application of some one of these derived 
concepts to the particular case in hand Formal logic 
does not raise questions as to its original premises, and 
in “pure” sciences we may avoid challenging our 
premise by taking it as purely hypothetical, as a defini 
tion. One set of definitions gives us Euclid, another 
gives us a different geometry 
at liberty to adopt either of these methods of avoiding 
the issue. Its premises may be sought in statutes, in 
natural law, or in custom or public opinion as judi 
cially recognized and defined by previous decisions 
The uncertainty in the interpretation of the meaning of 
Even the layman 


Law, however, is not 


constitutions and statutes is patent 
knows something of the history the Fourteenth 
\mendment and the Sherman Act As regards nat 
ural law, “the jurists who believe in natural law 
to me to be in that naive of mind that accepts 
what has been familiar and accepted by them and 
their neighbors as something that must be accepted by 


of 


seem 


state 


all men everywhere.” (p. 312 Che established in 
terpretation may seem a more secure and certain 
source for major premise, but of course another 


t 
ground of uncertainty exists he 
decision of a particular case and before it can be gen 


re, since a decision is a 


eralized into a major premise there must be greater 
discrimination as to just how universal is the princip!e 
which is implied and just how comprehensive are the 
terms which are involved 

The second step in the process, the discovery of 
middle terms or the movement from our first princip‘e 
conception is more plausibly a 
But it is one thing to say that 


to some derived rule or 
process of pure logic 

we must be consis ent, that we must not commit cet 

tain obvious failures, and quite another thing to say 
that the conclusicn reached is the only one possible 
If we start with such a freedom 
and attempt to d-duce its consequences, it 1s perfectly 
line of intermediate concepts 
lation for trade union 
ism, and if we «se intermediate terms 
to reach a firm foundation for the open shop. Asa mat 
ter of fact the mind moves forward in such a chain of 
reasoning, not ly a series of identities which wou'd 
only yield to us such empty propositions as “freedom 
is freedom,” but rather by selecting that particular 
step, out of two or more possible steps, which for 
reasons is most congenial to its 


general concept as 
possible to foll one 
that will land us in a firm foun 
another set of 


an\ 


one of a variety ot 


present temper. The mind zealous for individual lb 
erty will select one set of middle terms, the mind 
equally zealous for association will select another 
series of middle terms. In law the processes of rea 
soning by which original conceptions have been ex 


panded into a body of doctrine have owed much to 
tradition, much to notions of policy Che essay 
“Agency,” which is the longest in the present volume, 
growth of a particular 
one hand, of the 
scope of the agency principal 


the other, common 


on 
is an elaborate analysis of the 
doctrine under the 
fiction that within 
and agent are one, and, on 
setting limits to certain consistent consequences o! the 
fiction. The essay gives “my reasons for thinking that 
the whole outline of the law is the resultant of a con- 
flict at every point | 


vetween logic and good sense—the 
one striving to work fiction out to consistent results, 
the other restraining and <¢ 


influence, on the 
the 
sense 


t last overcoming that effort 
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when the results become too manifestly unjus 
(p. 50.) 

Finally the application of any rule or concept 
a concrete case is in its very nature an uncertain thit 
For as has long been familiar to students this 1s pre 
cisely a matter of judgment, not of necessity. Profe 


sor William 


one before him one ground of this uncertainty, namel 


James has shown more clearly than an 


that all concepts are teleological ; that 
I 5 


upon a specific purpose or interest, and consequent 
every concrete object may be brought under any o 
of several concepts. This object before m« y be 


regarded as a table or as a seat or as a weapon, ¢ 
a life preservet according to the use 
make of it. A corporation may be a pet 
equally well, so far as logic is concerned, be regarde« 
as impersonal \ trade union may be regarded as 
conspiracy to raise prices or as a guild. ( 
Whether we decide to put 
depends 


as logical as the other 


under concept \. or concept B 


views of public policy, our customary association 0 
ideas, and various other psychological laws Phese 
considerations are perfectly well known to students of 
psychology and logic. Doubtless the more thought 

members of the legal profession are pertectiy aware 


of them. It is in fact hard to see how 
to draw the obvious conclusion who reads 
opinions or even finds his own chain of logic, we 


fortified at every step by precedents, set aside favor 
of another chain of logic no better supported Yet 
there i$ undoubtedly an obsession in the minds ol 


many laymen and perhaps it would not be 
in the mind of some men in the legal pro 


ous to Say, 
fession, that law is certain. “Judieial dissent 1s often 
blamed, as if it meant simply that one side or the other 
were not doing their sums right, and, if they would 
take more trouble, agreement inevitably woul ye 
(p. 180.) 

It is of course in constitutional law that the ta 
tors of the personal element and of so ial theory are 
most conspicuous. Since the appointment ot John 


Marshall every political party has deemed 
tant to get its men on the bench of the Sup 


as to place them in the other branches of the Govern 


ment, subject to the limitation that a court in 

the judges were from one political part would be 
likely to be too obviously of one sort and thereby 
would lose something in general confidenc« It is 
scarcely conceivable, however, that either party wo ld 
make an appointment which would give the majority 
to the other. Even more important than the political 
party is undoubtedly the general attitude of the can 
didate as between what are called conservative and lib 
eral views of social theory. On the great constitu 
tional question which in one form or another has so 
frequently divided the court since Fourteenth 
Amendment was adopted, namely that of individual 
rights versus public control, the issu te ery 
slight degree legal. It is rather on rT we sid 
ered public policy The great servi hich Justice 
Holmes has performed in his service n the bench 
and in the various papers in these volumes is to destroy 
the “magic” which in the minds of many invests legal 
decisions, and to enable us to see how the various 
factors of tradition and views of pu policy inevi 
tably enter in. “Certitude is not the test of certaimty 
We have been cock-sure of many things tl vere 
not so.”’ (p 311.) “Behind the lega for hes a 
judgment as to the relative worth and importance ot 
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ng legislative grounds, often an inarticulate by constitutional guarantees; the conservative in this 
onscious judgment, it is tru nd yet the very case espouses majority rule. 
nd nerve of tl e proceedin You can give In the interval between the Civil War and the 
nclusion a log form.” (p. 181 On the Great War, the great legislative movements of interest 
value that | result from a more frank to political and social philosophy were of three gen- 
ton ot this § ral situation I will speak under eral groups. (1) The efforts to resist the menace of 
head . big business through such legislation as the Sherman 
LI \ct or the Granger legislation; (2) legislation de- 
ts in a democracy is not as_ signed to help the underdog whether the negro, the 
y under n at the present moment as laborer, or the child; (3) to secure'a juster distribu- 
1s nine or te igo, partly perhaps owing to tion of burdens, such as the Sixteenth Amendment. 
ew which Just mes sO vigor! y defended The reasons were obvious: The great business organi- 
dissenting n Lochner v. New York. zation had come to have power of taxation and thereby 
und n is as to how tar courts of control—whether exercised wisely or unwisely is 
throw theit t against popular will as ex- not the point—far greater than the taxing powers of 
ed throug! £ n. The issue is of course the Government. It could legislate practically without 
irgued unde that form. It is ordinarily appeal upon the daily household expenses of every 
ght to be an i s to whether a certain statute family in the country. It could build up or tear down 
nstitutional, | for all the reasons named under communities. It could decree employment or unem- 
above this 1 matter of logic. When it ployment. It could and in several cases did control 
es to interpretit principles of the constitution legislatures and courts. The conditions of the negro, 
is largely a matter of the social philosophy of the of the industrial worker, and of the child laborer were 
ges. To quote ples of this would be almost not to be explained as due to the faults of the indi- 
livalent to a f Supreme Court decisions yidual, and they raised an issue in which property was 
nce the day of J larshall. The case of Ives v. again the defendant. The unequal distribution of bur- 
Buffalo Rails was an especially notable im- dens when federal taxes were laid largely upon con- 
nee in which t rase “due process Of law Was  symption and when the general operation of the eco- 
prete d al economic an social theory nomic system was to place sixty per cent of the wealth 
pposed to | , the framers of the New of the country in the hands of two per cent of the pop- 
2 ee re ee the New ulation was apparent. The Sixteenth Amendment in- 
Housing | ee ee \ nuum= volved perhaps the most fundamental change in our 
OF TeCent Go € rights OF trade unions policy since the Constitution was formed. The vari- 
age otal a ulosophy ous legislative efforts along the three lines suggested 
ne Se 5S utionatity 1s not here im- were not absolutely blocked by the courts and yet in 
olved. Few thi persons especially im view Of many cases they were strongly resisted. 
ecent Cases Of legi: is well as political hysteria In such a situation the best interests of the repub- 
= quem Ux onstitutional guarantees for ic might conceivably be met in two different ways. 
- rignts Of mit nd in general tor a long rum The courts might be frankly recognized as properly 
ersus a short rut But there has undoubtedly taking sides according to the convictions of the judges 
en much n t in certain decisions. “When upon social philosophy. This would at least have the 
ocialism first beg talked about, the comfort- merit of making the issue clear with regard to the 
ible classes of tl nity were a good deal fright- election or appgintment of judges. It would then be 
ened. I suspect 1 ir has influenced judicial definitely understood that Justice A. would in all cases 
ction both here a1 ngland, yet it is certain that support the interest of one party to labor controversies 
it is not a consciou r in the decisions [on liability (a Brooklyn judge has recently been reported as say- 
in injury cases] 1 [ refer. I think that some- ing that the courts should support the side of capital) 
thing similar ha ple who no longer hope to and would therefore strain every nerve to resist all 
control the legis! to look to the courts as ex- legislation controlling wealth or aiding the laborer or 
pounders of the ( ns, and that in some courts vice-versa. Or (2) the courts might hold, as Justice 
new principles overed outside the bodies Holmes maintained in his dissenting opinion’in Loch- 
of those instru may be generalized into ner v. New York, that it was not their function to pre- 
acceptance tl doctrines which prevailed vent a majority from enacting its cpinions into law 
about fifty year 1 a wholesale prohibition of and that in refusing to interfere with legislation they 
what a tribunal of rs does not think about right.” were not thereby registering their own approval or 
(p. 184 disapproval of the opinions involved. It can hardly 
The event i war have brought about an be denied that the first attitude would place the courts 
interesting shift ttitudes of conservative and in a very trying situation. It is also true that if the 
liberal grou; rity rule expressed through courts place no restrictions upon majority action the 
legislat stitutional guaran- underdog is bound at times to suffer, for although 
tees as supported | irts the other. This shift numerically he may be in the majority there are many 
ought to give a t broader perspective for con- slips between a numerical majority and the enactment 
sidering the ger tion of courts in a democracy. of legislation. The position of Justice Holmes as indi- 
In the years pre war liberal groups generally cated in the Collected Legal Papers is not that of either 
stood for n rit ( nservative gr: uy s for the (1) or (2) in its extreme-form. In certain passages 
constitutional ¢ vhich were at that time it seems to go farther toward the first attitude than 
chiefly invoked | rty interest During the war did his dissenting opinion in the Lochner case. There 
and since th I legislation has frequently the position was that the majority has a right to em- 
been directed ag personal rights of free speech body its opinion in law “unless it can be said that a 


‘re supposed to be protected rational and fair man necessarily would admit that the 
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statute proposed would infringe fundamental princi- 
ples as they have been understood by the traditions of 
our people and our law.” On other hand in the 
address on the “Path of the Law” the author seems 
to hold it the duty of courts to be thoroughly informed 


as to social problen s and to ta 


considerations of 
uccount when per- 


social advantage consciously inte 


forming their judicial duty [ think that the judges 
themselves have failed adequat« to recognize their 
duty of weighing ‘considerations of social advantage 

often 


The duty is inevitable, and the result of the 
proclaimed judi ial aversion to deal 

erations is simply to leave the very ground and foun 
dation of judgments inarticulate, and often uncon- 
scious, as I have said.” p. 184 \gain, “inasmuch 
as the real justification of a rule of law, if there be 


with such consid- 
g 

one, is that it helps to bring about 

we desire, it is no less necessary that 


social end which 


those who make 


and develop the law should e thuse ends artict 
lately in their minds.” (p. 238 
This general attitude of ving the social ends 


articulately in mind is subject to two qualifications 
There are cases which are not doubtful, “because one 
or the other desire may have been expressed in pre 
vious decisions to such an extent that logic 
us to assume it to { l 


eponderate in the one betore us 
(p. 239.) It is in doubtful cases that “what really 1s 
before us is a conflict 


two soc ial desires, each 
of which seeks to extend dominion over the case.” 


“Where there is doubt the simple 


requires 
I 
d 


petween 


tool of logic does not 


suffice, and even if it is disguised and unconscious, the 
judges are called on to exercise the sovereign pre 
rogative of choice.” (p. 239 


In another passage a somewhat different attitude 
in cases of doubt is set fortl “While there still is 
doubt, while opposite convictions still keep a battle 
front against each other, the time for law has not 
come; the notion destined to prevail is not yet entitled 
to the field. It is a judge reads his 
conscious or unconscious sympathy with one side or 
the other prematurely in 
what seem to him to be first principles are believed 
by half his fellow men to be wrong.” ¢p. 295 

To be on the one hand above the battle, and on 
the other hand to have a conscious social philosophy is 
not an easy position. It simplifies life very much if, 
like the judge to whom Justice Holmes refers, one can 
be absolutely sure that he is right, and can add to this 
the unhesitating view that all other opinions should be 
suppressed. A different philosophy would find relief 
in uncertain cases by the consolation that it does not 
make much difference either way Justice Holmes is 
not convinced that ours is the only possible code of 
laws. “I believe that the world would be just as well 
off if it lived under laws t liffered from ours in 
many ways.” 4 


to the law, and forgets that 


(p. 239 “T do not think the United 
States would come to an end if we lost our power to 
declare an act of Congress void.” (p. 295-6.) There 
is, however, one fixed limit. “I do think the Union 
would be imperiled if we could not make that declara 
tion as to the laws of the sever ; 

The general position of courts in the estimation 
of the country undergone serious 
modification in the course of our history. At the 
outset when the constitution was as yet a child, rather 
than an august parent and when Jefferson and the 
Federalists did not hesitate to regard constitutional 
questions as primarily matters of policy and the court 
as representing a policy, t to have been no 
greater sanctity about courts than about other govern- 


states 


f 


ere seems 
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mental bodies 


eration, broken by indignant protests 


Chen came a period 


1 
| 
i 


decision, but lasting on the whol 


policies of recent years, which have 


strong groups It looks now as lOug 


to have a period of sharp and per 
consciousness. ‘The courts will be 
— . . 


in retain genera nde 
do this y ign ng the thinki I 
by violent partisanship. They w ‘ 
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he does not cause for 
serious complaint. As regards the consumption of 
actual “the many consume them now.” 
“The great body of property is socially administered 
now.” The function of private ownership is to divine 
advance the equilibrium of social desires—which 
socialism would have to divine but which under the 
illusion of more poignantly and 
shrewdly foreseen. As regards the power of com- 
mand involved in great fortunes “some one must exer- 
cise that command, and [that] I know of no way of 
finding the fit man so good as the fact of winning it 
in the competition of the market.” (p. 281.). “Social 
regeneration * cannot be affected appreci- 
ably by tinkering with the institution of property, but 
only by taking in hand life and trying to build a race.” 
(p. 306.) For most evils “the main remedy is to grow 
more civilized.” (p. 296.) 

To discuss the three points laid down as to con- 
sumption, economic power, and eugenics or euthenics 
vs. effects of property would take us far. There is 
a tendency at present among critics of the present 
order to fasten upon the inefficiency of the system, 
rather than upon its inequalities, as the weakest point. 
Certainly many who were close to the inside of things 
during the war were very skeptical of the proposition 
that to be carrying on industry for profit solely is 
bound to give society the best production. It was 
more than rumored that the reason why many business 
men proved useless as managers in time of stress was 
that they had thought so long in terms of profits they 
could not think in terms of production. And as to the 
test proposed for fitness to command, viz., “the fact 
of winning it in the competition of the market,” the 
facts which are ventilated from time to time as to how 
the “competition of the market” is actually carried 
on, render one somewhat suspicious that “fit” in this 
as in the usage of Darwinism, is not to be taken 


of power of command see 


products 


in 


self-sec king is 


case, 
in an ethical sense 
IV. 

We have left no space to do more than mention 
the ultimate values of life as the justice sees them. 
To live, to realize our spontaneity and prove our 
powers, for the joy of it, are enough to keep us in 
the fight, and imagination which takes us beyond our 
“justifies the sacrifice even of our lives for ends 
outside of ourselves.” Lack of an “absolute” does not 
mean lack of vista; modesty as to our knowledge does 
not justify skeptical scorn for the world in which we 
are placed, and which has within it all that we believe 
and love.” As for life’s greatest opportunities “I 
doubt if there is any more exalted form of life than 
that of a great abstract thinker, wrapt in the success- 
ful study of problems to which he devotes himself, for 
an end which is neither unselfish nor selfish in the 
common sense of those words, but is simply to feed 
the deepest hunger and to use the greatest gift of his 
soul.” (p. 224.) Yet it is not after all the scholar’s 
life that appeals as the fullest form of activity. “But 
after all the place for a man who is complete in all 
his powers is in the fight. The professor, the man of 
letters, gives up one-half of life that his protected 
talent may grow and flower in peace.” 

Many writers have, written huge volumes of 
philosophy which give less food for thought than these 
Essays; they are a noble counterpart to the work of 
the author’s friend William James. 
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MEETINGS 


All meetings of the Association will be held in 
the Ball Room at the Hotel Sinton. 

The Executive Committee will meet on Tues- 
day, August 30, at 8:30 p. m., in Parlor F Mezza- 
nine Floor), Hotel Sinton. 

The General Council will meet in the Parlor F 
(Mezzanine Floor), Hotel Sinton. The first meet- 
ing of the General Council will be held on Wednes- 
day, August 31, at 9:00 a. m. 

The Ohio Bar Association is holding its meet- 
ing this year at the same time and place as the 
American Bar Association, and all members of the 
Ohio and Cincinnati Bar will be welcome at the 
meetings of the American Bar Association. 


REGISTRATION 


The Offices of the Secretary and Treasurer will 
be located in the Hotel Sinton, Tea Room, (Main 
Floor) and will open for registration of members 
and delegates and for the sale of dinner tickets, on 
Mondzv morning, August 29, at 10:00 o'clock. 


BUSINESS PROGRAM OF THE 
ASSOCIATION 


Wednesday Morning, August 31, at 10 O’clock 


Acting President Hampton L. Carson, of Pennsyl- 
vania, will preside at this session 

Addresses of welcome, on behalf of Ohio State 
Bar Associatien, by Harry L. Davis, Governor of Ohio, 
and on behali of the Cincinnati Bar Association, 
by John Galvin, Mayor of Cincinnati. 

Announcements 

Report of the Secretary 

Report of the Treasurer 

Report of the Executive Committee 

Nomination and Election of Members. 

In the place of the late President, James M. 
Beck, of New York, will deliver an address on “The 
Spirit of Lawlessness.” 

State delegations will meet in the Ball Room 
(Main Floor) Hotel Sinton at the CLOSE of this 
session to nominate members of the General Council, 
and to select nominees for Vice-President and Local 
Council for each State. 


Wednesday Afternoon, August 31, 2:00 O’clock 


Daniel W. Iddings, President of the Ohio State 
Bar Association, will preside at this session. 
2:00p.m. Annual Business Meeting of Ohio State 

Bar Association 
Joint Session of American Bar Associa- 
tion and Ohio State Bar Association. 
Address by Harry M. Daugherty, 
Attorney-General of the United 
States. 


4:00 p.m. 


Wednesday Evening, August 31, at 8:00 O’clock 


Elihu Root, of New York, will preside at this 
session. 
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Address: “Our Brethren Overseas,” by John W 
Davis, of New York. 

Address by Rt. Hon. Sir John A. Simon, K. C., 
of London, former Attorney-General of England. 

Presentation of Memorial Tributes to Edward 
Douglass White, William A. Blount and Stephen S. 
Gregory. 

Election of the General Council. 


Thursday Morning, September 1, at 10:00 O’clock 


Frederick W. Lehmann, of Missouri, will pre- 
side at this session. 

Reports of Sections and Committees The 
names of Chairmen are given below. 

The consideration of the Reports will begin 
promptly at 10:00 o'clock. 


SECTIONS 


Criminal Law. Edwin M. Abbott. 
Comparative Law. Robert P. Shick. 
Judicial Section. Charles A. Woods. 
Legal Education. Elihu Root. 

Patent, Trade-Mark and Copyright 
Law. A. C. Paul. 

Public Utility Law. Bentley W. War- 
ren. 

National Conference of Commissioners 
on Uniform State Laws. Henry 
Stockbridge. 

Conference of Bar Association Dele- 


Stiles W. Burt 


COMMITTEES 


10:00 a. m. 
10:05 a. m. 
10:10 a. m. 
10:20 a. m. 
10:30 a. m. 


10:40 a. m. 


10:50 a. m. 


11 :00. a. m. 


gates. 


Professional Ethics and 
Edward A. Harriman. 

Commerce, Trade and Commercial 
Law. Francis B. James 


Grievances. 


11:10 a. m. 


11:20 a. m. 


11:40a.m. International Law. Charles Noble 
Gregory. 

11:50a.m. Insurance Law. Arthur I. Vorys 

12:00 m. Publicity. Martin Conbo: 

12:10p.m. Memorials. W. Thomas Kemp. 

12:15p.m. Jurisprudence and Law Reform. Ever- 
ett P. Wheeler. 

1:00p.m. Adjournment. 


Y 


2:30 p.m. Excursion (to be announced later 


Thursday Evening, September 1, at 8:00 O'clock 


George Sutherland, of Utah, will preside at this 
session. 
Address: “Without a Friend,” by Charles S. 


Thomas, of Colorado. 
Reports of Committees. The names of Chair- 
men are given below. 
Admiralty and Maritime Law. 
M. Hughes. 
Noteworthy Changes in Statute Law. 
Thomas I. Parkinson. 
Drafting of Legislation. 
Draper Lewis. 

Uniform Judicial Procedure. Thomas 
Wall Shelton. 

Adjournment. 


Robert 


9:15 p. m. 


William 
9:40 p. m. 


9:50 p. m. 
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Friday Morning, September 2, at 10:00 O’clock 


son, of Pennsylvania, will pre- 


n the general subject “The Ad- 
’ under three sub- 


rceable Law,” by Raymond B. 


Enforcement of Criminal 


s A. Kavanaugh, 


Election of Officers. 


Friday Afternoon, September 2, at 2:30 O’clock 


ames of Chair- 





Membership. Frederick E. Wadhams. 
Sp.m. Change of Date of Presidential Inaugu- 
ration. William L. Putnam. 
3:00 p.m. Classification and Restatement of Law. 
James D. Andrews. 
3:15p.m. Legal Aid Work. Reginald Heber 
Smith. 


3:30p.m. Aviation. Charles A, Boston. 
Miscellaneous Business. 
Adjournment sine die. 


Friday Evening, September 2 


William H. Taft, of Connecticut, will preside at 
the Dinner. 

Annual Dinner at 7:00 p. m. 
nouncements. ) 

Dinner to Ladies at 7:00 p. m. 


Saturday, September 3 ; 


All day Excursion to Dayton, Ohio, as guests 
of Montgomery County Bar Association. 





Subsidiary and Allied Bodies 


BAR ASSOCIATION 
DELEGATES 


| meet on Tuesday, 


CONFERENCE 


ar association on 


tates and com- 


ir Organization. 


E LAW SECTION 

] Parlor G (mezzanine 
Wednesday afternoon, August 
ill be open to the public. (The 
same day in Parlor G 


COMPARATIV 


(mezzanine fl 
of Section, will pre- 





The order of business will be as follows: 

Statement of the Chairman as to organization of the Sec- 
tion, 

Treasurer's Report. 

Address by Hon. Manoel de Oliveira Lima, of Brazil, “New 
Constitutional Tendencies in Latin America.” 

Election of Officers and Council. 

New Business. 

Membership of the Section is of three classes: 

Class A.—All members of the American Bar Association 
upon enrollment. 

Class B.—State Bar Associations, Law Schools, Law Li- 
braries, Institutions of Learning, City and County Bar Asso- 
ciations, upon approval, to send two delegates each. 

Class C.—Distinguished foreign jurists, legislators or 
scholars elected as honorary members. 


JUDICIAL SECTION 


The Section will hold its session on Tuesday, 
August 30, 2:30 p. m., in Rooms 5 and 6 (ball room 
floor), Hotel Gibson 

Charles A. Woods, of South Carolina, Chairman 
of the Section, will preside. 

An address will be delivered by William Howard 
Taft, Chief Justice of the United States. 

Details of the meeting will be announced later. 


SECTION OF PATENT, TRADE-MARK 
AND COPYRIGHT LAW 

The session will be held in Parlor H (mezzanine 
floor), Hotel Sinton, on Wednesday, August 31, 2 
p. m. 

A. C. Paul, of Minnesota, Chairman of the Sec- 
tion, will preside. 

Address—A. C. Paul, Chairman. 

Report of Committee on Revision of United States 
Trade-Mark Statutes—Edward S. Rogers, of Illinois, 
Chairman. 

Discussion. 

A meeting of the Council of the Section has been 
called for Tuesday, August 30, at 2 p. m., Hotel 
Sinton. 
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HOTEL ACCOMMODATIONS IN CINCINNATI, OHIO 


(All hotels European plan, except as stated. Prices named 
are per day. 


~ 





Single room Double room 





Name Location and bath and bath 
Hotel Gibson ..| 4th and Walnut... 2.50 up $4.25 up 
Hotel Sinton .|4th and Vine..... 3.50 up 5.50 up 
Havlin Hotel...) Vine & Opera P1.. 3.00 up | 5.00 up 
Hotel Metropole] 6th and Walnut... 2.50 up 4.50 up 
Grand Hotel . | 4th and Central... 2.50 up 4.00 up 
Palace Hotel . | 6th and Vine..... 2.00 up 3.00 up 
Emery Hotel .| 421 Vine ........ 2.50 4.50 
Hotel Alms ..| McMillan & Alms} 4.90 7.00 


(Amer. plan) PINCE occ ccccces 





_ Mr. Ben B, Nelson, Fourth National Bank Building, Cin- 
cinnati, Ohio, has charge of reservations for members and 
guests. In writing to Mr. Nelson please state: 

a. Preference of hotels; 
b. Time of arrival; 
c. Period for which rooms are desired; 
d. Whether single or double room desired; 
e. How many persons will occupy each room. 
Members who wish to do so are at liberty to make direct 
arrangements with hotel preferred. 


Make your reservations early. Notify Mr. Nelson 
promptly of any caucellations. 





OFFICERS AND COMMITTEES 


(Continued from page 318) 


Representatives of American Bar Association to Confer- 
ence of Delegates. 

HOLLIS R. BAILEY, Boston, Massachusetts. 

JOHN H. VOORHEES, Sioux Falls, South Dakota. 

EDWIN T. MERRICK, New Orleans, Louisiana. 

LAWRENCE MAXWELL, Cincinnati, Ohio. 

WILLIAM H. BURGES, El Paso, Texas. 


Change of Date of Presidential Inauguration. 
WILLIAM L, PUTNAM, Boston, Massachusetts. 
WILLIAM L. MARBURY, Baltimore, Maryland. 
NATHAN WILLIAM MacCHESNEY, Chicago, Illinois. 
JOHN B. SANBORN, Madison, Wisconsin. 

WILLIAM C. KINKEAD, Cheyenne, Wyoming. 


Classification and Restatement of the Law. 
JAMES DeWITT ANDREWS, New York, New York. 
ADOLPH J. RODENBECK, Rochester, New York. 
ROSCOE POUND, Cambridge, Massachusetts. 
HARLAN F. STONE, New York, New York. 
EUGENE C. MASSIE, Richmond, Virginia. 

GEORGE P. COSTIGAN, JR., Chicago, Illinois. 
EDWARD Q. KEASBEY, Newark, New Jersey. 
ROBERT F. BLAIR, Tulsa, Oklahoma. 
GEORGE B. ROSE, Little Rock, Arkansas. 


Law of Aviation. 
CHARLES A. BOSTON, New York, New York. 
ORRiN N. CARTER, Chicago, Illinois. 
WILLIAM P. BYNUM, Greensboro, North Carolina. 
GEORGE G. BOGERT, Ithaca, New York. 
WILLIAM P. MacCRACKEN, Chicago, Illinois. 


Legal Aid. 
REGINALD HEBER SMITH, Boston, Massachusetts. 
ERNEST L. TUSTIN, Philadelphia, Pennsylvania 
FORREST C. DONNELL, St. Louis, Missouri. 
WILLIAM R. VANCE, New Haven, Connecticut. 
EDWARD Q. KEASBY, Newark, New Jersey. 









ACTIVITIES 





Secretaries of State Bar Associations are re- 
quested to send in news of organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 
Secretaries can help to make this department one 
of the most interesting urnal. The collec- 
tion of reports will enable State Bar Asso- 
ciation to see every month what the others are 


the LY 


in the Jo 


doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 


1612 First National Bank Building, Chicago. 











CALIFORNIA 


Under the direction of the California Bar Associa 
tion a concerted effort is to be made to organize the 
lawyers of the State into county bar associ: itions, where 
such organizations do not now exist, and to stimulate 


interest in such organizations where sent 
inactive. 

This is for the purpose of strengthening thé mem 
bership of the California Bar Association, and for the 
purpose as well of making an organized resistance to 
the referendum proposed by the 


they are at pré 


alifornia Bankers’ 





Association against the Sample prohibiting the 
unlawful practice of the law [he lawyers had this 


measure enacted at the ession of the Legis 
lature. 


ILLINOIS 

With the closing of the nual meeting of 
Association on June 11, 1921, the record of the year’s 
activities became history and plans were immediately 
perfected for the most successful year of all the history 
of the Association for 1921-1922. President Silas 
Strawn will be absent on a European trip until August 
15, during which time the annual dues-paying season 
will be on and the annual report printed for delivery 
to the members in 

The first 


the 


Septem! 


thing for the new year will be the meet- 


ing of the American Bar Association at Cincinnati 
During the past year over five hundred Illinois lawyers 
have joined the American Bar Association and effort 
is being made to have the largest atendance of any 
State at the eting. Plans are under way for enter- 


interest to the Illinois lawyer 
cation will make the 


tainments of 
and we anticipate a 


pec uliar 
. 1. 1.1 
very large cere 


trip. 

The local bar associations of the State are very 
active during the summer period. On June 6 every 
Circuit Judge in the State was elected or re-elected 
In most of the districts there was no contest and, with 


but one exception, every Circuit Judge outside of Cook 


County who was candidate for re-election was re- 
elected—which is a high tribute to the character of the 
Circuit Judges of Illinois. Immediately following the 
election a large number of the local bar associations 
gave dinners or social functions in honor of the elected 
Judges. At Mt. Vernon the Judges were sworn in by 
the Secretary of State at a bar association dinner, while 
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dinners to the Judges were given by the 
associations My McLean, Peoria, Ma 
Livingston and other counties 


local bar 
Wayne, Knox, 


occasions have I roved to be of great assistance 1n dig- 


nifying the bench in the eyes of the publi R 
STEPHENS. 


INDIANA 


Special features of the meeting of the Indiana 


Association at the Country Club at Indianapolis 


13 and 14 were an address by Albert J. Beveridg: 
one by F. Dumout Smith of Kansas on “The Pt 
Power and Industrial Relations.” The Preside 
dress by | im er E. Stevenson was on “ Pro 
Lewis A. Coleman gave a paper on “Advantages oi 
Par Value Stock,” and Cassius C. Shirley one 
“Some Phases of Our State Constitution.’ es 
posium on “The Pending Constitutional Amendmer 


Noel and William L. Tayl 


IOWA 


was led by James W. 


At the meeting of the Iowa Bar Associatio1 
at Waterloo Jun e 23 hr 24 Hon. | e A. Mille 
Des Moines was elected President ; James A. Debitt, 
Oskaloosa, Vice-President ; and H. C. Horack, of I 
City, Secretary and Treasurer 

~ The annual address was delivers Senator C.S 
Themas of Denver, Colorado H subject v 
‘Lawyers and Legislation.” He emphasized the 
fluence of lawyers on legislation and their duty 
exercise in behalf of laws t ere sane, t 
showed no class favoritism and ve ) Spe 
privileges. 

The President’s address was on “Police Power 
Wartime” and was delivered lon. Charles 
Dutcher of Iowa City. Other interesting features 
the progr were the address of welcome by M 


Sherman |] 
Wesley Martin of Webster City; at dress on “] 
ventive Justice” by Dean 


Arbor, Michigan; an adress by Judge E. G. Albert 
Jefferson on “The Right of a Pul Utility to S 
pend Service.” 

Sioux City was selected as the place r the ne 
annual meeting. 

KENTUCKY 

At the twentieth annual meeting of the Kentuc 
State Bar se lation, held at Ashland, July 6 and 
the President’s address was deliver i by Hon. W. | 
Porter of | Satine Other interesti ldresses on 
program were: “Mines and Mir ls,” by LeWrig! 
Browning of Maysville; “Some Great Lawyers 
Kentucky.” by Tudge Rollin Hurt of Frankfort; “D 
claratory Judgment by Judge Thomas R. Gor lon « 
Louisville: “Bar Organization,” by Pres t Dan 


W ddings of the Yhio Bar Association; “st 
cisis.” by Tudge C. S..Nunn, of Marion He 
2 +3 ag 


Maxwell. Tr.. of Cincin1 
Carroll of Frankfort, former Chief Justice 


Lawrenc 
John D. 


the Court of Appeals of Kentucl le a pl 
for personal liberty based on a text from the Declat 
tion of Independence. 

The address of welcome was delivered by He 


John F. Hager of Ashland 
At the banquet held on the evening of July 
John F. Hager, of the Boyd County presided 


Mears of Waterloo and the reply by Mr 


Henry M. Bates of Ani 
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toasts were responded to by 
und, Hon. Frank Stowers, of 
|. Cochran, Judge of the Dis- 
rn District of Kentucky, and 


master, and the 
Dysard of As! 
lle, Hon. A. M. | 
uurt for the Easte 







W. L. Porter, retiring President of the Ken- 
State Bar Association. 

.mong other features of the program were a 
eon at the Country Club, given by the Kiwanis 
Rotary Clubs of Ashland, and a luncheon at the 


Boyd County Bar Association. 


Club, given by 


MICHIGAN 
[he recent meeting of the Michigan Bar Associa- 
held at Flint adopted a recommendation of the 
sident, Mr. James O. Murfin, that the Association 


1 


lish a Journal (probably a quarterly) under the 


pices of the Faculty of the Law Department of the 
versity of Michig to be taken charge of by the 
ly elected Secretary, Professor Edson R. Sunder- 
1 of Ann Arbor [he first issue will probably be 
e Fall. 

MINNESOTA 


[The annual meeting of the Minnesota Bar As- 


iation will be held Duluth July 26, 27 and 28. 
e first session will be devoted to a consideration of 
he Legal Aspects of the Industrial Problem.” The 
eakers will be Glenn E. Plumb, author of the Plumb 

whose subject will be “Industrial Democracy ;” 


d Dumont Smith, who will explain the Kansas In- 

trial Court Law; Dr. W. E. Hotchkiss, National 
irector of Industrial Relations for the Federation of 
othing Manufacturers, who will discuss the theory 
| operation of unofficial courts in the settlement of 
bor disputes, under the title “Beginnings of Consti- 
itional Law and Government in the Men’s Clothing 


ndustry ;” and Charles Donnelly, President of the 
yrthern Pacific Railway Company, who will treat the 
ibject from the employers’ viewpoint. 
At the session of Wednesday, July 27, Honorable 
" dward Lees, of the Minnesota Supreme Court, will 
reside. 
n In connection with the report of the Committee on 
| e Incorporation of the Bar, Hon. Clarence N. Good- 
=. in, of Chicago, will speak on “Self-Government of 
ie Bar.” Judge Goodwin is Chairman of the Com- 
ittee on State Bar Organizations of the Conference 
f the State Bar Asso ion Delegates to the American 
sar Association. 
In connection w the report of the Committee 
n Jurisprudence and Law Reform, Prof. N. T. Dow- 
1¢ ng of the University of Minnesota Law School, who 
17 vas formerly with legislative bureau of Columbia 
niversity, and Mr. H. E. Randall of the West Pub- 
shing Company, w liscuss the subject of Statute 
ght ® evision and explain the various schemes for handling 
he problem. 
At the session of Thursday, July 28, Hon. J. A. A. 
n urnquist will preside 
The day will be devoted to the subject of Pen- 
I ogy. The speakers | be Thomas Mott Osborne, of 
if \uburn, New York ) spent several days in Auburn 
rison in 1913, under conditions of a convict, and was 
e fterwards Warde Sing Sing prison; and Hon- 
pl rable C. E. Vasaly, of St. Cloud, who will tell of 


Minnesota’s achievements in the care of criminals and 
efectives 

if There will be. in addition, various entertainments 
luring the meeting, luding an outing given by the 
Eleventh District Bar Association, a boat ride on Lake 
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Superior, with a dance in the evening, and the annual 
banquet of the Association to be held Thursday even- 
ing, July 28. 


TEXAS 


__ Fort Worth has been selected as the meeting place 
for the 1922 Convention of the Texas Bar Association. 





WASHINGTON 


Our annual meeting will be held jointly with the 
Prosecuting Attorne,s’ Association at Olympia, Wash., 
July 21-23, 1921. We are confident that not less than 
300 lawyers will be in attendance. 

We are organized under the “affiliation plan ;” i. e., 
to become a member of the State Bar Association a 
lawyer must be a member of his local associatidn, if 
same is affiliated with the state body. Of course the 
old members may retain their individual membership, 
but inasmuch as membership in the local body relieves 
the member from “direct taxation,” few have retained 
individual membership. In those counties where there 
is not an association, or the association is one in name 
only, or the local refuses to affiliate, the lawyers may 
become individual members. 

The affiliated locals are assessed for the support of 
the State organization $1.50 per 1,000 population. In- 
dividual membership dues are $4 per annum. There 
are thirty-nine counties in this State, some of which 
have only three or four lawyers, therefore nearly all 
of those lawyers are individual members. Of the 
thirty-nine counties, twenty-seven have local associa- 
tions, twenty-four of which are affiliated with the State 
Association. 

Many of our members are so enthusiastic about 
the results of one year’s affiliation that we would like 
to see it adopted by the American Bar Association. 
Would it not be well for the State Bar Association to 
affiliate with the American Bar Association along a 
plan similar to that adopted by our county associations? 
In that way the local or county association would de- 
termine membership in the A. B. A., which is as it 
should be. There are probably 175,000 lawyers in the 
United States. Through this method the American 
Bar Association would have probably 100,000 mem- 
bers. 

The support of the American Bar Association 
would be simple, as an assessment of fifty cents per 
capita would bring in sufficient revenue. Our associa- 
tion under that plan would remit to the American Bar 
Association approximately $900 per annum. This looks 
as if it would be a good subject for discussion at the 
meeting of the State Secretaries in Cincinnati next 
August. 


WISCONSIN 


The annual meeting of the Wisconsin State Bar 
Association was held at Chippewa Falls, with head- 
quarters at the new Hotel Northern, June 23, 24 and 
25. The meetings were held in the Elks’ Club Rooms, 
which occupy the entire fifth floor of the Hotel. The 
Chippewa County Bar Association spared no effort to 
show their hospitality and to entertain the visiting 
members of the State Association, special entertain- 
ment being furnished for the visiting ladies. The meet- 
ing is generally conceded to have been one of the most 
enjoyable and profitable the Association has ever held. 

The first session was held in the forenoon of June 
23. Hon. Eugene O'Neill, Mayor of Chippewa Falls, 
gave the address of welcome. This was responded to 
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briefly by Mr. John C. Thompson, President of the 
Association, who then proceeded to deliver his annual 
address, the subject of which was “Extension of the 
Powers of the Bar.” This was followed by reports 
of committees and business. 

In the afternoon the following question was pre- 
sented for discussion: 

Is the present method of litigating questions of law 
and fact before commissions such a departure from the 
common law theory of trial in open court that it should 
be either discarded or radically changed? And is such 
method especially objectionable in connection with exist- 
ing provisions of appeal? 

This question was opened on the side of the affirm- 
ative by Mr. J. G. Hardgrove of Milwaukee and Mr. 
C. T. Bundy of Eau Claire, while Mr. C. D. Jackson, 
of the Railroad Commission, led the negative side. Mr. 
John B. Sanborn of Madison and Mr. Henry Killillea 
of Milwaukee also took part in the discussion. 

The afternoon session was followed by an auto- 
mobile ride to Wissota Dam and through Chippewa’s 
wonderful natural park, comprising some three hun- 
dred acres. Upon the return to the Hotel at 6 o'clock 
the members and wives were served with a buffet 
luncheon at the Elks’ club rooms, followed by dancing. 

The evening session was held at the court house, 
where Dr. F. L. Paxson, director of the Department 
of History of the University of Wisconsin, delivered 
an interesting address on “The Frontier’s Influence on 
the Development of American Law.” 

On the following day Ex-Congressman James W. 
Good, formerly of Cedar Rapids, lowa, but now prac- 
ticing law in Chicago, addressed the convention on the 
subject of “National Finance.” 

The sessions of the day culminated in a banquet 
at the Hotel Northern, attended by upwards of 150 
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persons. The principal address of the evening was 
livered by Hon. Charles S. Cutting of Chicago wy; 
the “Duty of Bar Associations Toward an Elective 
Judiciary,” in which he set forth in an interesting way 
the recent situation in Chicago with regard to the elec 
tion of judges and their control by political factions, 
and how the bar association there met the situati 
Other speakers of the evening were Judge Christian 
Doerfler of the Supreme Court, and Mr. B. R. Goggins 
of Wisconsin Rapids. 

Hon. John M. Whitehead of Janesville was elected 
President for the ensuing year. Gilson G. Glasier, 
Madison, was chosen Secretary and Treasurer and 
A. A. McLeod, Madison, Assistant Secretary. The 
following committee chairmen were elected: John C. 
Thompson, Oshkosh, Judicial Committee; H. L. But- 
ler, Madison, Amendment of Laws; Charles B. Roget: 
Fort Atkinson, Necrology; B. L. Parker, Green Bay 
Membership; H. S. Richards, Madison, Legal Educa 
tion; Frank L. McNamara, Milwaukee, Publication 

One vice-president from each judicial circuit wa 
elected, as follows: First, W. D. Thompson, Racine; 
second, H. J. Killillea, Milwaukee; third, John E. Mc- 
Mullen, Chilton; fourth, C. E. Brady, Manitowoc; 


fifth, A. W. Kopp, Platteville; sixth, R. B. Graves, 
Sparta; seventh, W. E. Fisher, Stevens Point; eighth 
W. T. Doar, New Richmond; ninth, J. E. Messer 


schmidt, Madison; tenth, J. P. Frank, Appleton ; elev- 
enth, W. P. Crawford, Superior; twelfth, Paul Grub, 
Janesville; thirteenth, H. J]. Frame, Waukesha; four 
teenth, W. E. Wagener, Sturgeon Bay; fifteenth, W. | 

Shea, Ashland; sixteenth, M. C. Porter, Merrill: 
seventeenth, E. S. Jedney, Black River Falls; 
teenth, S. M. Pedrick, Ripon; nineteenth, T. J. 
Chippewa Falls; twentieth, Max Sells, Florence 


eigh 


Connor 





LETTERS FROM BAR ASSOCIATION MEMBERS 


First State to Organize Bar Association 

Putnam, Conn., June 27.—To the Editor: Hon- 
orable Marvelle C. Webber, President of the Vermont 
State Bar Association, in his very interesting and in- 
structive article “The Origin and Uses of Bar As- 
sociations,” has inadvertently made a mistake of fact. 
He says that the first state to organize a state bar 
association was New York, and adds that such action 
was taken not long after the formation of the Bar As- 
sociation of the City of New York in 1870; but how 
many years intervened between 1870 and the creation 
of the State Bar Association of New York Mr. Web- 
ber does not inform He names Illinois as the 
second state, following New York in 1877; Vermont 
the third state in 1878, and Ohio the fourth in 1880. 

As one of the charter members of the State Bar 
Association of Connecticut, and ene time its presi- 
dent, I am pleased to inform you that the Connecticut 
association was formed in 1875, former Chief Justice 
Origen S. Seymour being elected its first president, 
and that it has been in existence and functioning ever 
since its organization. Connecticut, therefore, is 
certainly the second state to organize a state bar as- 
sociation, possibly the first, depending upon the time 
elapsing between the organization in 1870 of the Bar 
Association of the City of New York and “a few 
years after” when the New York State Bar Association 
was formed. 

I think, for the sake of historical accuracy and in 
justice to Connecticut, this mention should appear in 
the next issue of the JouRNAL.—CHARLEs E. SEARLS. 


us. 





Divorce in Great Britain 

Topeka, Kansas, May 9.—To the Editor: “And 
British courts still require that a woman who wants a 
divorce must sue for the opposite, i.e., for restitution 
of conjugal rights.”—Independent, N. Y. 7 May 1921, 
p. 503, col. 1, foot. 

What is the basis for the above? Is it literally 
true? We.are often assured that British 
gone farther than have American courts 
non-essentials, etc. 

Hoping that a word may be given in the Journal 
to enlighten one who is not informed on the subject 
of inquiry, I am very truly, J. C. Ruppenthal 

It is not “requisite” for a woman wanting a divorce 
in England to sue for restitution of conjugal rights 
first, as stated in the article to which the above letter 
refers. The procedure depends on the grounds for 
divorce. Under the English “Matrimonial Causes 
Act” of 1857, section 27, a marriage may be 
on the petition of the husband where the 
been guilty of adultery, while a wife can 
divorce only where the husband has been guilty of 
adultery coupled with cruelty, desertion or some other 
element that is a ground for a judicial separation. 

In other words, the British Parliament here estab- 
lished the policy that while the husband may secure 
a divorce on the ground of adultery, it is not sufficient 
ground for the wife, and it was doubtless moved to do 
this by the familiar argument that the offense in the 
case of the wife strikes at the very foundation and 
integrity of the family, whereas in the case of the 


yurts have 


to discard 


dissolved 
wife has 
procure a 

























nd, no matter 

lually, the famil 

) great. 

jut it evidently occurred to some of the lawyers 
law makers that the rule might be at times a trifle 
strict as against the wife, and hence we find in 
Matrimonial Caus 5 


serious the offense may be 
and social consequences are 







Act of 1884, section 5, some- 
analogous to the legal fictions by which the 
letter of the law has frequently been mitigated 
Under that act it is provided that 
he event of a failure to comply with a decree for 
restitution of conjugal rights the husband shall be 
med guilty of desertion, and if he has also been 
ty of adultery, “the wife may forthwith present a 
tion for dissoluti her marriage and the court 
pronounce a decree nisi for the dissolution of the 
iage on the grounds of adultery coupled with 


~ ~ 


nglish history 


ertion.’ 


The “statutory tion” that a refusal to comply 
a decree for the restitution of conjugal rights is 
self desertion thus provides a way to supply an 
ment which is required in addition to adultery to 
nish grounds for divorce to the woman. It will 
ily be seen that in a given situation, where a hus- 


d has been guilt) .dultery and has no intention 
ugal rights to his wife, the method 
robably be the simplest way 

a woman to securt livorce in England. But the 
itement that she n proceed in this way as a gen- 
ral rule is merely an illustration of the inaccuracy of 
neech in regard to legal matters which is perhaps a 
1tural defect in lay articles, the primary object of 


be interesting 


restoring con} 


ve outlined wou 


ich is to 


Revising Court of Claims Act 
Yew York, June ! To the Editor: I am enclos- 
ng herewith, copy letter which I have written to 
Nelson. Chairman of the Committee on 


x 


Senator 
ludiciary of the United States Senate 
The bill referr a bill quite extensively re- 
sing the Act creating the Court of Claims 














, It has occurred to me that as Editor of the 
louRNAL of ‘the American Bar Association, you may 
interested in thi bject—H. T. NEwcoms 
> COPY) 
June 9, 1921 
a H Nels 
{ i I { Tu Lic lar \ U S Senate, 
} Washingtor { 
- Dear Sir:—My att n has been attracted by S. 1936, 
the easure to amet tions of the Judicial Code relat- 
ng to the ¢ ntroduced by you on May 31 
; (calenda y, J i now pending before the 
ce Paeeinies. ane tad 
ts I am member of t har of the Court of Claims but 
Tr ve never pract <tensively in that court and the 
stion which | bout to make is based upon my 
. “Ty wyer, rather than upon any 
2 t rest of om wn or of anv client, present or prospec- 
tive I should add ever, that the situation was 
S Piece woht charn!l ‘ ' ttention bv the decision of the 
Supreme Court in Coleman v. United States, 250 U. S 
gp er Bey M 919 
In that cas the reme Court was obliged to hold 
“ft that becaw rtain 1 had been illegally collected, the 
Court of Claims was thout jurisdiction over a suit for 
their recovery. In other words, that case. like many others 
which could be cited, placed the United States in the 
€ rather discreditable tuation of sheltering themselves 
it behind a statute tions in order to retain moneys 
oO which they had illegal xacted. the illegality of the origi- 
e nal exaction being necessary in order to support the con- 
| tention that there was jurisdiction 
d No individual or corporation can plead statutes of lim- 
ie itations in order to avoid just obligations, without mcurr- 
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ing odium and losing credit in the commercial world. Such 
statutes are entirely proper for the purpose of protecting 
defendants against suits brought so tardily that loss of 
evidence through lapse of time might work injustice. But 
in private litigation, a defendant is not protected by a 
statute of limitations unless it is specifically plead as mat- 
ter of defense. The effect of this salutary rule should 
be, and no doubt generally is, that statutes of limitation 
are not plead in order to avoid just obligations. but only 
in cases in which defendants are able to satisfy them- 
selves that substantial justice is served by thus summarily 
putting an end to the litigation. The penalty for pleading 
such a statute in other cases is substantial loss of repu- 
tation. 

Where the United States have consented to be sued, 
however, it is held that statutes of limitation need not be 
plead but that they are conditions of the consent and 
therefore jurisdictional. (See Finn v. United States, 123 
U. S. 227,and United States v. Wardwell, 172 U. S. 48). 
In other words, if a suit is brought in the Court of Claims 
after the period limited by Section 156 of the Judicial Code 
(which under S. 1936 would become Section 152), the 
court is now obliged to hold that it is not within the gen- 
eral consent given by Congress and to dismiss for want 
of jurisdiction. The statute of limitations is not plead by 
the Attorney General on behalf of the United States, but 
as stated by the Court of Claims in Kendall’s Case (14 
Ct. Cl. 124) it “is in effect a standing and ever-present plea 
of limitation.” 

The consequence of this rule is that the United States 
are in the situation of always availing themselves of every 
possible statute of limitation. irrespective of any of the 
conditions which in private litigation could justify resort 
to such plea or render resort thereto the occasion of 
serious discredit. 

The condition which I have summarized seems to be one 
which Congress ought to correct. It is not creditable that 
the Government of the United States should not meet all 
just obligations and it must be considered doubtful 
whether Congress, in originally providing for the Court 
of Claims, intended that its consent to suits against the 
United States should be limited in the case of admittedly 
just and lawful claims to those broucht within a short 
period. There are, of course, many instances in which 
citizens, relying upon statements made to them by officers 
of the Executive Department and official interpretations 
of laws affecting their riehts. do not know what their 
actual rights are until other citizens, less complacent in 
their attitude toward administrative internretations of law, 
have tested such interpretations in judicial proceedings 
Thus it frequently transpires that those who protest and 
litigate are protected. while those who accept statements 
made to them by officers of their own Government are 
penalized for so doing. 

In consideration of the forevoing, I venture to suevest 
an amendment to S. 1936 which would add to the section 
which will be S. 152, when your bill has been enacted, the 
following: 

“And provided further, That the jurisdiction conferred 
upon the Court of Claims shall not he limited by this sec- 
tion or by any other statutes limiting the time during 
which any proceeding may be instituted by any claimant 
unless, in a particular case, the Attorney General of the 
United States shall plead such limitation, as a defense on 
behalf of the United States, and shall file with said Court 
of Claims, in support of said plea, a written statement. 
over his official signature, that, in his opinion, the said 
plea, if sustained, will not prevent relief to which the 
claimant, except for such statute of limitation, would he 
lawfully or justly entitled and that the just interests of 
the United States require that said plea should be entered.” 

I am attaching hereto, the form of the amendment to 
S. 1936 which would be necessary in order to incorporate 
the foregoing. Of course it may well be that there is 
some other and better way of accomplishing the same 
result. It seems to me that I am pointing to a serious 
defect in the present law and one which the occasion of 
such an enactment as you are proposing might well be 
utilized to remedy. With great respect, I am, 

Very truly yours, 
H. T. Newcoms. 
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“Those clients 
brought me no more business 
after that” 





N answer to a letter of inquiry, a representative 
of the Alexander Hamilton Institute entered a 
court room in a large city on the Pacific Coast 
and had his card carried to the Judge, who immedi- 


ately called a recess. 


He then invited the Institute 


man into his private chambers. 





“T want to know more about 
the Alexander Hamilton Institute,” 


he began, “and I will tell you why. 


“Before I elected to the 
Bench an important client was in 


was 


my office one afternoon with his 
associates, discussing a certain busi- 
ness problem. At length one of 


the group turned to me and asked: 


‘Under the circumstances as 
you have heard them, what would 


you advise?’ 


“They looked at me expectantly, 
and somewhat embarrassed I made 
the only reply I knew how to make: 


***Your problem seems to be one 
of business, not law,’ I said, ‘I am 
afraid it is 
field to permit me to help you 


with its solution.’ ”’ 


too far outside my 


The Judge paused in his story, 
and gazed thoughtfully out of the 
window. Several moments passed 


before he spoke. 


“Do you know, sir,” he resumed, 
“I never got any more legal busi- 
ness from those clients after that? 
No sir! 
and at the time I did not under- 
stand why.” 


They never came back; 


75% of the lawyer’s problems 
are related to business 


“T know today what they thought 
and why they never came back. 
Here on the Bench, hearing business 
eases day after day, I have had 
plenty of time to learn and reflect. 
When my term expires I am going 
back to private practice and I know 
that 75% of the clients who come 
to me will have business problems 
as well as legal problems on their 
hands. 
to be ready for those clients when 
they come.” 


I am going to begin now 


He listened to the presentation 
of the Institute’s Modern Business 
Course and Service, and enrolled 
himself as so many other lawyers 
have done. Today his practice is 
one of the largest on the Pacific 
Coast; the list of his clients includes 
the names of the leading corpora- 
tions of that section. 


The case system in business 
training 


The Alexander Hamilton Insti- 
tute was founded by a group of 
successful business executives, who 
felt the need for a training which 
would gather together the experi- 
ence and methods of modern busi- 


ness into a unified Course 


Service. 
The 


Institute’s training is the fact that 


distinctive feature of the 
it applies the case system to busi- 
ness. Its men are trained to solve 


business problems by solving them 


Each department of business 
sales, costs, accounting, advertising, 
transportation, factory and office 
management, corporation finance 
is presented in its fundamentals 
and its relation to business as a 
whole. In a few months men can 
and do gain a vision and a basis 
for business judgment such as 
would come ordinarily only after 


many years. 


A book of condensed facts 


The appeal of the Institute is 
exclusively to busy men; lawyers 
and business executives whose time 
is money are attracted by its adver- 
tising or encouraged to investigate. 
For such men the important facts 
have been condensed into a booklet 
entitled “Forging Ahead in Busi- 
ness.” It is a worth while addition 
to any reference library, and the 
Institute will gladly send it to any 
reader of this page. For your 
convenience a coupon is attached; 
the booklet will come by mail and 
obligation of kind. 


without any 


Alexander Hamilton Institute 
282 Astor Place, New York City 


Send me “Forging Ahead in Business” 
which I may keep without obligation 


Name 
Business 


Address 


Business 
Position 


Canadian Address; C.P.R. Building, Toronto; Australian Address, 8a Castlereagh St., Sydney 








Copyright, 1921, Alezander Hamilton Institute 
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THE ANNUAL MEETING 


The final program for the Annual Association Meeting, 


at Cincinnati, Ohio, fy og 31 and September | and 2, 


and also the programs of the Allied and Subsidiary Bodies, 
appear in this issue, beginning on page 424. There is also a 
consolidated program arranged by hours, so that it can be 
seen at a glance what body or bodies are meeting at a par- 
ticular hour. The notice of dates for the sale of tickets in the 
various passenger association territories and of the method of 
securing reduced rates on the return trip from Cincinnati is 
printed on page 376 and should be read by those contemplat- 
ing attendance. All arrangements have been made at Cin- 
cinnati for entertaining the Association and one of the most 
interesting meetings on record is in prospect. 
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